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PRE-TRIAL DIVERSION BILLS

WEDNESDAY, FEBRUARY 6, 1974

House or REPRESENTATIVES,
SvpcoyaMiTTEE oN Courrs, Civir. LigerTies,
AND THE ADMINISTRATION OF .JUSTICE
oF THE COMMITTEE ON THE JUDICIARY.
][';.J,u;‘.‘;‘n_f',.r.-‘rm. D.C.

The subcommittee met, pursuant to notice, at 10:15 a.m.. in room
2226, Rayburn House Office Building, Hon. Robert H. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Rails-
back, Smith, and Cohen,

Also present: Herbert Fuchs, counsel; William P. Dixon. counsel ;
Bruce A, Lehman, counsel ; and Thomas E. Mooney, associate counsel.

Mr. Kastexaeier. The Subcommittee on Courts, Civil Liberties, and
the Administration of Justice has convened this morning to hear
testimony on legislation designed to offer an alternative to our present.
method of handling certain offenders in our eriminal justice system.
This is commonly called pretrial diversion.

The bills before us today, H.R. 9007, introduced by my colleague,
Mr. Railsback, and S. 798, mtroduced by Senator Burdick, attempt to
reduce recidivism by treating certain ‘offenders in a manner which
will provide the best opportunity for their rehabilitation. The legris-
lation permits certain offenders, with the concurrence of the Federal
court, the prosecutor, and the defendant to be placed in a community-
based probationary program for a certain period of time instead of
being tried for the offense with which he has been charged. [Tpon
the satisfactory completion of this probation the charces will be
dismissed and the defendant will not stand trial for the offenses
charged.

There are many differences between the two bills before us today and
I am certain our witnesses will discuss them. These include differences
as to the offenders who are eligible for such treatment. the procedures
for dismissal of the charges, termination of probation, and super-
vision of the defendant. Additionally, another bill has recently been
referred to this subcommittee, H.R. 10616, which would permit a
similar diversion system for Federal misdemeanors which may be
handled by a U.S. magistrate. While that bill is not specifically before
us today, much of today’s testimony, I am sure, will relate to that bill
as well. H.R. 9007, S. 798, and a report from the Administrative Office
of the U.S. Courts, follow :

(1)
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[H.R. 9007, 93d Cong., 15t sess.]

A BILL To amend title 18, United States Code, to permit a Federal court, upon the recom-
mendation of the United States prosecutor, to place certaln persons charged with
Federal erimes In programs of community supervision and services

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That (a) part II of title 18 of the United
States Code (relating to criminal procedure) is amended by inserting after
chapter 207 the following new chapter :

“Chapter 208.—DIVERSIONARY PLACEMENT

. Placement under community supervision.
2. Community supervision by probation officers.

73. Period and effect of placement.

74. Additlonal probation officers.

3. Definitions.
“$3171. Placement under community supervision

“(a) PraceMesT BY CourT.—Upon the recommendation of the attorney for
the Government, the court may place any individual charged with a eriminal
offense under a program of community supervision, pursuant to eonditions set
by the court, if the court believes (1) that the individual may benefit by such
placement and (2) that such placement is not contrary to the public interest.

“(b) TiME oF Pracemext.—The court may place an individual under com-
munity supervigsion pursuant to this chapter at the earliest practicable time.

“(¢) PLACEMENT CONTINGENT UroN WAIVER oF CerTAIN RiarTs.—No individual
may be placed under community supervision pursnant to this chapter unless he
has voluntarily agreed in writing to such placement and knowingly and intel-
ligently waiver, for the period of such release, his right to speedy trial provided
by the sixth article of amendment to the Constitution. For purposes of any appli-
sable period of limitations with respeet to the criminal offense with which an
individnal is charged, there shall be exeluded from such period the time during
which such individual is under community supervision pursuant to this chapter
with respect to such offense.

“& 3172. Community supervision by probation officers

“In earrying out community supervision pursuant fo this chapter, United
States probation officers are anthorized to perform the following functions under
the direction of the court-

“(1) upon the request of the attorney for the Government, collect, verify, and
report promptly to the court and to the attorney for the Government information
concerning the potential eligibility for placement under community supervision
of any individual charged with a eriminal offense and recommended appropriate
placement conditions for such individual ;

“(2) supervise individuals placed under community supervision pursuant to
this chapter;

“(3) with the approval of the Director of the Administrative Office of the
United States Courts, operate or contract for the operation of, appropriate fa-
cilities and services (including, but not limited to, addict and alcoholic treat-
ment centers, counseling services, and placement in private homes) ;

“(4) inform the attorney for the Government and the court of all apparent vio-
lations of conditions of community supervision pursuant to this chapter (in-
elnding arrests) and recommend to the court appropriate modifications of sueh
conditions ;

“(5) utilize, with their consent, the services, equipment. personnel, informa-
tion. and facilities of Federal, State, and loeal and private agencies and instru-
mentalities with or without reimbursement therefor:

“(6) request individuals, organizations. and publie or private agencies to per-
form such duties with respect to individnals placed under community supervision
s may be necessary ;

“(7) assist persons placed under such community supervision in seeuring
employment and mediecal, legal, or social services, when necessary or appropriate ;
and

“(8) perform such other functions as the court may specify.

Functions performed by probation officers under this Act shall be in addition to
any functions performed by such officers under section 3655 or under any other
authority.
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“§ 3173. Period and effect of placement

“(a) Intmiar PEriop Axp ExTeENsioN.—An individual placed under community
supervision pursuant to this chapter shall be placed for an initial period of ninety
days. Upon the recommendation of the attorney for the Government and after
consultation with the probation officer to whom such individual has been assigned,
the court may extend such initial period for an additional period of nine months.

“(b) DerFggraL oF CHArges.—During the period of an individual's placement
under community supervision pursuant to this chapter, the criminal charges
against the individual shall be deferred. The court may terminate such placement
at any time and authorize the attorney for the Government to resume such
charges.

“(e) DisMmissaL ofF Cuarces.—Upon termination of an individual's initial or
extended period of community supervision pursuant to this chapter, the court
may (after consultation with the attorney for the Government and the pro-
bation officer who supervised such individual) dismiss the charges against
such individual, Such dismissal shall forever bar prosecution for the offense
charged, any offense based on the same conduet or arising from the same criminal
episode, and other offense required to be joined with the offense,

“% 3174. Additional probation officers
The court may appoint such additional probation officers as may be necessary to
absorb the inereased workload resulting from the operation of this chapter.

“83175. Definitions
“{a) For purposes of this chapter, the term—

(1) ‘court’ means any United States district court ;

“(2) ‘eriminal offense’ means any eriminal offense triable in any ecourt
established under the laws of the United States other than an offense triable
by court-martial, military commission, provost court, or other military
tribunal ; and

“(3) ‘community supervision and services' inciudes, but is not limited to,
medieal, educational, vocational, social, and psychological services, corrective
and preventive guidance, training, eounseling, provision for residence in a
halfway house or other suitable place, and other rehabilitative services de-

signed to protect the publie and benefit the individual.”,
() The talile of chapters for part 11 of such title 18 is amended by inserting
after the item relating to chapter 207 the following new item :

Y208, Diversionary placement

Sec. 2. There are authorized to be appropriated out of any money in the Treas-
ury not otherwise appropriated, snch sums as may be necessary fto carry out the
provisions of this Act.

[S. 798, 93d Cong., 1st sess, ]
AN ACT To reduce recldivism by providing communitycentered programs of supervision

and services for persons charged with offenses agalnst the United States, and for other
purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the “Community
Supervision and Services Act.”

Sec. 2. Congress hereby finds and declares that the interests of protecting
society and rehabilitating individuals charged with violating eriminal laws can
best be served by ereating new and innovative alternatives for treatment and
supervision within the community ; that in many eases, society can best be served
by diverting the acensed to a voluntary community-oriented program ; that such
diversion can be accomplished in appropriate cases without losing the general
deterrent effect of the eriminal justice system; that the retention of the deferred
charges will serve both as a deterrent to committing further offenses and as an
incentive to complete rehabilitative efforts; that alternatives to institutionaliza-
tion (which provide education, job placement, training, and other social services)
made available to persons accused of crime who aceept responsibility for their
behavior and admit their need for such assistance ean equip such persons to lead
lawful and nseful lives.

Sec. 3. As used in this Act, the term—

(1) “eligible individual” means any person who is charged with an offense
against the United States and who is recommended for participation in a
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program of community supervision and services by the attorney for the gov-
ernment in the distriet in which the charge is pending ;

(2) “program of community supervision and services” may include, but
is not limited to, medical, tduultmnnl vocational, social, and psye Imln;.. cal
services, corrective and preventive guidance, training, counseling, provision
for residence in a halfway house or other suitable place, and other rehabilita-
tive services designed to protect the public and benefit the individual;

(3) “plan” includes those elements of the program which an eligible indi-
vidual needs to assure that he will lead a lawful lifestyle ;

(4) “committing officer” means any judge or magistrate in v case in
which he has potential trial jurisdiction or in any case which has been
assigned to him by the court for such purposes ; and

(5) “administrative head” means a person designated by the Attorney
General as chief administrator of a program of community supervision and
services, except that each such designation shall be made with the con-
currence of the chief judge of the United States distriet court having juris-
:lit!i-m over the distriet within which such person so designated shall serve,

SEC, 4, The administrative head of each program of community supervision and
sx-r\'iwe-. shall, to the extent possible, interview each person charged with a
criminal offense against the United States within the distriet to whieh such head
is appointed whom he believes may be eligible for diversion in accordance with
this Aet and suitable for such program and upon further verification by such
head that the person may be eligible, shall assist such person in preparing a pre-
liminary plan for his release to a program of community supervision and services.

Sec. 5. The committing officer may release an eligible individual to a program
of community supervision and services if he believes that such individual may
benefit by release to such a program and the committing officer determines that
such release is not contrary to the public interest. Such release may be ordered
at the time for the setting of bail, or at any time thereafter. In no case, however,
shall any such individual be so released unless, prior thereto, he has voluntarily
agreed to such program, and he has knowingly and intelligently waived, in the
presence of the committing officer, any applicable statute of limitations and his
right to speedy trial for the period of his diversion.

Sec. 6. (a) The administrative head of a program of community supervision
and services shall report on the progress of the individual in carryving out his
plan to the attorney for the Government and the committing officer at such times
and in such manner as such attorney or officer deems appropriate.

(b) In any case in which an individual charged with an offense is diverted to a
program pursuant to this Act and such diversion is terminated and prosecution
resumed in connection with such offense, no statements made or other information
given by the defendant in conneetion with determination of his eligibility for such
program, no statements made by the defendant while participating in such pro-
gram, no information contained in any such report made with respect thereto,
and no statement or other information concerning his participation in sueh pro-
gram shall be admissible on the issue of guilt of such individual in any judicial
proceeding involving such offense,

SEC. 7. (a) In any ecase involving an eligible individual who is released to a
program of community supervision and services under this Aet, the eriminal
charges against such individual ghall be continued without final disposition for
a twelve-month period following such release, unless, prior thereto, snch release
is terminated pursuant to subsection (b) of this section, or such charge against
such individual is dropped in accordance with subsection (¢) of this =ection. In
any case in which such release is not terminated or such charge is not dropped
within such twelve-month period, such c¢harge go continued shall, upon the ex-
piration of such twelve-month period, be dismissed by the committing officer.

(b) The committing officer, at any time within such twelve-month period re-
ferred to in subsection (a) of this section, shall terminate such release, and the
pending eriminal proceedings shall be resumed, if the attorney for the Government
finds such individual is not fulfilling his obligations under the plan applicable
to him, or the public interest so requires.

(e) If the administrative head certifies to the committing officer at any time
during the period of diversion that the individual has fulfilled his obligations and
successfully completed the program, and if the attorney for the Government con-
curs, the committing officer shall dismiss the charge against sueh individaal.

Sec. 8. (a) The chief judge of each district is authorized, in his discretion, to
appoint an advisory committee for each program of community snpervision and
services within his distriet. Any such committee so appointed shall be composed of
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the chief judge, as chairman, the United States attorney for the district, and
such other judges or individuals within such district as the chief judge shall ap-
point, including individuals representing social service or other agencies to which
persons released to a program of community supervision and services may be re-
ferred under this Act.

(b) It shall be the function of each such committee so appointed to plan for
the implementation of any program of community supervision and services for
the district, and to review, on a regular basis, the administration and progress
of such program. The committee shall report at such times and in such manner as
the chief judge may prescribe,

(¢) Members of a committee shall not be compensated as such, but may be
reimbursed for reasonable expenses incurred by them in carrying out their du-
ties as members of the committee.

SEc. 9. In carrying out the provisions of this Act, the Attorney General shall—

(1) be authorized to—

(A) employ and fix the compensation of such persons as he determines
necessary to carry out the purposes of this Aet ;

(B) utilize, on a cost-reimbursable basis, the services of such United
States probation officers and other employees of the executive and judi-
cial branches of the Government, other than judges or magistrates, as
he determines necessary to carry out the purposes of this Act;

(C) employ and fix the compensation of, without regard to the provi-
sions of title 5, United States Code, governing appointments in the
ecompetitive service and the provisions of chapter 51 and subchapter
111 of chapter 53 of such fitle relating to classification and General
Schedule pay rates, such persons as he determines necessary fto carry
out the purposes of this Act :

(D) acquire such facilities, services, and materials as he determines
necessary to earry out the purposes of this Act; and

(B) enter into contracts or other agreements, without regard to
advertising requirements, for the aequisition of such personnel, facili-
ties, services, and materials which he determines necessary to carry out
the purposes of this Act;

(2) consult with the Judicial Conference in the issuance of any regulations
or policy statements with respect to the administration of any program of
community supervision and services;

(3) conduct research and prepare reports for the President, the Congress,
and the Judicial Conference showing the progress of all programs of com-
munity supervision and services in fulfilling the purposes set forth in this
Act;

(4) certify to the appropriate chief jndge of the United States district
court as to whether or not adequate facilities and personnel are available to
fulfill a plan of community supervision and services, upon recommendation
of the advisory committee for such district ;

(5) be authorized to provide technical assistance to any agency of a State
or political subdivision thereof. or to any nonprofit organization to assist in
providing programs of community supervision and services fo individuals
charged with offenses against the laws of any State or political subdivision
thereof ;

(6) provide for the audit of any funds expended under the provisions of
this Aect;

(7) be authorized to accept voluntary and uncompensated services;

{8) be authorized to provide additional services to persons against whom
charges have been dismissed under this Aect, upon assurance of good be-
havior and if such services are not otherwise available ; and

(9) be authorized to promote the cooperation of all agencies which provide
edueation, training, counseling. legal, employment, or other social services
under any Act of Congress, to assure that eligible individals released to
programs of community supervision and services can benefit to the extent
possible,

Sec. 10. For the purpose of earrying out the provisions of the Act, there are au-
thorized to he appropriated for the fiscal year ending June 30, 1974, and for each
fiseal vear thereafter, the sum of $2,500,000.

Passed the Senate October 4, 1973.

Attest:

Fraxcis R. VALEo.
Secretary.
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ADMINISTRATIVE OFFICE OF THE U. S, CoUrTs,
SvrreEME Court BuIiLpriNg,
Washington, D.C., October 10, 1973.
Hon. PETer W. Ropixo, Jr.,
House of Representatives,
Washington, D.C.

DEAR CoNgrESSMAN Ropivo: T write in response to your letter of September 20
concerning H.R. 9007, a bill to permit a Federal court to place certain persons
charged with Federal crimes in programs of community supervision and services,
This bill was referred to the Administrative Office for an expression of views.

At the April 5-6 meeting, the Judicial Conference of the United States con-
sidered similar legislation in 8, 798, which provides that a committing officer, on
recommendation of the attorney for the Government, may release a person
charged with an offense against the United States by diverting him to a volun-
tary program of community supervision and services, The Conference approved
this bill in principle, however, expressed the view that the federal probation
system shonld be designated as the agency to provide the programs of supervision
and services rather than an agency of the Department of Justice and that the
Congress should authorize sufficient funds for the federal probation system to
provide these services. The Conference further recommended that Section 3(4)
of the proposed bill be amended so0 as to define “ecommitting officer” as any judge
or magistrate “in any case in which he has potential trial jurisdietion or in any
case which has been assigned to him by the conrt for such purpose,”

In our view H.R. 8007 incorporates the changes to S, 798 recommended by the
Conference,

Sincerely yours,

I am pleased to call as the first witness before the subcommittee this
morning my distinguished subcommittee colleague from Illinois, the
Honorable Tom Railsback.

TESTIMONY OF HON. TOM RAILSBACK, A REPRESENTATIVE IN
CONGRESS FROM THE 19TH CONGRESSIONAL DISTRICT OF THE
STATE OF ILLINOIS

Mr. Ramseack. Thank you, Mr. Chairman, and members of the
subcommittee.

I want to begin by saying that I think it is refreshing that this sub-
committee is trying to continue operating and trying to legislate
despite our other awesome responsibilities relating to impeachment.
In other words, T certainly favor what the Chairman is doing, that is
going ahead with legislation despite the fact that we have this other
responsibility.

Mr. Chairman, in the interest of conserving the subcommittee’s time.
I ask unanimous consent that the full text of my prepared statement
appear in the hearing record, as if I had read it, and I will attempt to
briefly summarize if I may, consisely, if I can, my thoughts on this
subject.

Mr. Kastexyem. Without objection, your full statement will be re-
ceived and made a part of the record.

[ The complete statement of Mr. Railsback follows:]

STATEMENT oF HoN, ToM RAILSBACK

Mr. Chairman and Members of the Subeommittee: Today, T am testifying in
support of legislation which would permit a Federal court, upon the recom-
mendations of the U.S, prosecutor to place certain persons charged with Federal
erimes in programs of community supervision. These hills would authorize the
courts to establish programs of non-eriminal disposition for certain Federal of-




i

fenders. A person would be eligible for deferred prosecution only on the recom-
mendation of the attorney for the government which then must be approved by
the court. Such a person would have to voluntarily agree to enter the pre-trial
diversion program and waive any applicable statute of limitations and his
right to speedy frial for the period of his diversion. If the person fulfilled his
obligations under the program the charges against him would be dismissed.
Prosecution of the pending ceriminal charges could be resumed when the court
or prosecutor found that the person was not fulfilling his obligations under the
program.

For the information and use of the Subcommittee, 1 had prepared a com-
parative analysis of the three bills pending before the Subcommittee: H.R.
10616, introduced by our distinguished Chairman of the Full Committee at the
request of the Judicial Conference ; 8. 798, introduced by Senator Burdick, whicu
passed the Senate October 4th, 1973; and H.R. 9007 which is identical to LR,
9201, both of which I introduced with seventeen co-sponsors, The way ILR. 9007
iz intended to work is as follows :

First, soon after the arrest of an individual charged with a eriminal offense,
the attorney for the government would request a probation officer to gather
information and report promptly to him and the Court concerning the potential
eligibility for placement of that individual into a program of community
supervision ;

Second, the U.S, prosecutor would review the recommendation of the proba-
tion officer and if he agreed, and if the recommendation was for placement in a
program, then the prosecutor would go to the accused and advise him of his
eligibility for diversion from prosecution and that if he wanted to participate in
the program he would have to waiver, for the period of his diversion, any
statute of limitations and his right to a speedy trial ;

Third, the prosecutor would then go to the Court and the Court would approve
or disapprove any pre-trial diversion agreement. Once the prosecutor, the ac-
cused and the court agreed, the acensed would enter the program for no fewer
than 90 days and no more than 12 months. If the accused successfully completes
the program, the court may dismiss the charges.

A dismissal of charges shall bar prosecution for the offense charged, any
offense based on the same conduet or any conduet arising from the same criminal
episode and a bar from the prosecution of any other offense required to be
joined with the primary offense, If the accused does not want to continue in the
program, he can withdraw at any time. Under H.R. 9007 the prosecutor cannot
terminate a placement. If a prosecutor wishes to withdraw an accused from a
program and resume prosecution he must petition the Court and only the Court
can terminate a placement and the resumptioin of prosecution.

The legislation which I introduced, H.R. 9007, is more closely aligned with
Senator Burdick's bill, 8. 798. As the comparative analysis chart points out, the
bills differ in a number of areas, However, the difference between S. 798 and
H.R. 9007 can be narrowed to two primary differences.

The first primary difference concerns administration of the diversion programs.
S, 798 vests such authority in the Attorney General through the appointment of
“administrative heads” in each judicial distriet, H.R. 9007 vests such authority
in the District Courts to be administered through our existing probation service
with the court serving as a buffer between the Department of Justice and the
person charged with the criminal offense. The courts would be an objective but
interested third party. The Department of Justice is the acenser and the accused
may well be reluctant to enter into any program controlled by the accuser,

In addition 8, 798 would create a new level of Federal employees called an
“gdministrative head” selected by the Attorney General with the approval of
the Chief Judge of the distriet within which such person so appointed shall
serve, ILR. 9007 would place the programs of diversion from the criminal
process within our existing probation service struneture which is controlled and
managed by the district courts, This is the recommendation of the U.S. Judicial
Conference. In onr existing probation system we have the experience and ex-
pertise to develop effective and meaningful diversion programs at a minimum
expense to the taxpayer,

The second primary difference between 8. 798 and H.R. 9007 concerns the
authority of the proseentor once an accused enters a program of diversion.
Under 8, 798 criminal proceedings can be resumed when the prosecutor finds
that the accused is not fulfilling his obligations under his plan or when the
public interest so requires. Under H.R. 9007 the Court may terminate such
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placement at any time and authorize the prosecitor to resume eriminal pro-
ceedings. This, in my opinion, is important to the accused because it assures him
of a fair administration of the diversion plan. This is not to say that there
wouldn't be a fair administration if the prosecutor could withdraw a person from
a program, but in this business the appearance of fairness is as important as the
result of fairness.

Eary diversion from the criminal justice system has received strong support
from the Judicial Conference of the U.K., the American Bar Association ,the
Department of Justice, the National Distriet Attorneys Association, and the
Chamber of Commerce of the U.8, In 1967, the President's Commission on Law
Enforcement and Administration of Justice adopted a standard in its final
report, The Challenge of Crime in a Free Society, which endorsed the concept
“of early diversion programs. It recommended that prosecutors undertake
“[e] arly identification and diversion to other community resources of those
offenders in need of treatment, for whom full eriminal disposition does not
appear required.”

The A.B.A. Section of Criminal Law supports the idea of pre-trial diversion
because it embodies provisions of the following Standard for Criminal Justice:

The prosccution function

3.8 Diseretion as to non-eriminal disposition.

() The prosecutor should explore the availability of non-criminal disposition,
including programs of rehabilitation, formal or informal, in deciding whether to
press criminal charges; especially in the case of a first offender, the nature of the
offense may warrant non-criminal disposition.

(b) Prosecutors should be familiar with the resources of social ageneies which
can assist in the evaluation of cases for diversion from the criminal process,

The defense function

6.1 Duty to explore disposition without trial.

(a) Whenever the nature and circumstances of the case permit, the lawyer
for the acensed should explore the possibility of an early diversion of the case
from the eriminal process through the use of other community agencies.

In addressing the First National Conference on Corrections in Willinmsburg,
Virginia in 1971, the then Attorney General John N. Mitchell said:

“Iet us recognize that corrections should begin, not with the prisons, but with
the courts. In many cases society can hest be served by diverting the acensed to a
voluntary community oriented correctional program instead of bringing him to
trial. The Federal criminal justice system has already used this formula in many
juvenile cases—the so-called Brooklyn plan. I helieve this program could be ex-
panded to include certain offenders beyond the juvenile age, withont losing the
general deterrent effect of the eriminal justice system.”

As recently as October, 1973, the National Advisory Commission on Criminal
Justice Standards and Goals recommended diversion from the eriminal justice
process. That Commission also recommended releasing many criminals from
prison and developing alternatives to Incarceration for others. “These changes
must not be made out of sympathy for the eriminal or disregard of the threat of
erime to society,” but “They must be made precisely because that threat is too
serious to be countered by ineffective methods.”

' Deferred prosecution was first used by the 1.8, Attorney for the Eastern Dis-
trict of New York in 1936. At that time the U.8 Attorney and the chief probation
officer were concerned with the handling of juvenile offenders and were seeking a
method of avoiding the demoralizing influences of the court procedure on young
offenders. The decision whether to defer prosecution was made by the I7.8.
Attorney on the basis of a complete investigation by the probation officer.,This
was the beginning of what became known as the Brookl land More generally
the concept of early diversion started to gain popular support 1 the mid-1960's.
At that time Vera Institute of Justice at New York University had undertaken
a series of research studies which culminated in the recommendation and support
of the concept of pre-trial diversion. The Vera Instifute’s most sueecessful venture
prior to that was in the area of bail reform. Their resgarch and study formed the
basis for what became the Bail Reform Aet of 1966)1n 1966 two very suceessful
pilot projects were started based on the early diversion concept: one of which
was called the Manhattan Court Employment Project and the other entitled
Project Crossroads located in Washington, D.C. which was sponsored by the
Nationa! Couneil on Children and Youth, #
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.

/I'lrnti: of these projects ran for 3% years with funding from the U.8. Department
of Labor, and both have now become & part of the loeal court -..q-r\'muq function
in Manhattan and Washington, D.C. Both of these programs divert felony and
misdemeanor cases following arrest, but before arraignment, and both offer
cmployment placement services, vocational training,and edueational placement,
xll'llll.‘.' with eounseling by trained paraprofessionals,
fIn these two pilot |l1‘n_1vl-r~. the liklihood of fullm‘- recidivism was substantially
reduced for participants in comparison with a matche Ll group of non-participants
processed through the court in the normal fashion. l,r[ll the Manhattan project,
154 persons entered the program and of these, 152 suceessfully completed the pro-
gram. The number of recidivists among this group were 24 or 15.8 percent. The
non-participant group processed throuygh the Court in normal fashion number
91 with 29 recidivists for 30.1 [u‘r('i'nl{]n the Washington, ID.C. project, 191 per-
sons entered Operation Crossroads and 140 successfully completed the program.
Among this group there were 31 recidivists or 22.2 percent. The non-participant
group process through the court in normal fashion number 105 with 45 recidivists
or 45.7 percent. »

RECIDIVISM OVER 15 MONTHS FOLLOWING INITIAL COURT CONTACT !

Total Number of Percent
Group number recidivists recidivists

Participants SFEeie s s B IS 60 3L 4

Favorahle (cha!ge d|sm:ssed) : LYY T i1 . 22'-5
Unfavorable : s e e e e S 4 29 56.8

BORRroN . R e 5 48 ; 45.7

Charges dismissed St 4T ; 'éz 4.0
Other disposition............ . ; 26 41.3

i Arresis recorded by Metropolitan Police Depariment, District of Columbia,
* Not included are 9 participants and 2 controls whose names could not be located in Police Department files,

Source; Pu:g?ct Crossroads: A final report to the: Manpower Administration, U.S. Department of Labor, p. 35 (Wash-
7).

ington, D.C. 1

In Operation Crossroads a cost benefit analysis was prepared in order to com-
pare the cost of the project with the cost savings in ferms of :

. An immediate reduction in costs to the eriminal justice system through sue-
cessful diversion of cases to the program ;

2, Increased productivity as reflected in higher wages and more regular em-
ployment ; and

4. a reduetion in future social costs from erime by lowering recidivism rates.
The benefits to the public were $2 for every dollar invested. For the benefit and
use of the Subcommittee I've attached as part of my statement a rather brief but
detailed discussion of this cost-benefit analysis.

The results achieved by these pilot projects in terms of recidivism reduction
Were so encouraging that Department of Labor funded a number of “second
round” projects in the cities of Baltimore, Boston, Newark, Cleveland, Minneapo-
lis, San Antonio and San Francisco in late 1970, A “third round” of similar proj-
ects is nmow being funded from Law Enforcement Assigtance Administration
(LJLALAL) funds in scores of cities around the country,/The Dade County Pre-
trial Intervention Project, Miami, Florida reported that the per case cost for sud-
cessfully diverted first offenders was $695 as compared to the costs of dealing
with first offengders by use of probation which was $804 or by incarceration at a
cost of $1.-i(rl}1‘1:r~ Atlanta, Georgia pre-trial diversion project compared the av-
erage cost per person completing their program of $1,263 \\1Lh the average cost
per felony gonviction in Fulton County, Georgia, of $4,483.

We know/the per capita cost of Federal probation supervision in the community
for fiscal year 1972 was $384.83 a year. The average 1972 per capita cost for con-
finement in the Federal Bureau of Prisons institutions was $5,200 a year./Under
H.R. 9007 the per capita cost will be no more than the 1972 ]lrnh'mnn figure and
it may well be less. However, it was introduced with an open-ended authorization
because at that time I was unable to obtain a dollar figure from the Administra-
tive Office of U.S. Courts. When the Judicial Conference testifies I expect to re-
ceive an estimate on what it would cost to maintain such a program within our
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present probation system, I believe such a figure will be considerably less than the
2.5 million dollar figure contained in 8. 798

Prosecution need not be the only method of dealing with antisocial condnct.
Experienced prosecutors have long exercised their diseretion to defer prosecution
under certain conditions. However, I do not believe that it is used extensively pri-
marily because prosecutors and the Courts do not have the time, the staff, the
money, the facilities or the programs to handle effective and meaningful non-
eriminal disposition of cases, Therefore, the prosecutors have little alternative
but to prosecute and the Courts to sentence. We must try and evaluate cases be-
fore rather than after conviction.

This legislation is necessary in order to provide the prosecutors and the Courts
with the facilities, the money and the support to develop alternatives to our erimi-
nal justice system with its expenditure of precious time and money and cirenm-
vent the doubtful success of the correctional institutions. But of greater impor-
tance, is the development of programs which provide an individual with the op-
portunity of becoming productive both to himself and to society.

Mr. Ramseack. Also, Mr. Chairman, I have a brief comparison of
the major provisions of the House and Senate bills under consideration,
as well as H.R. 10616, all of which relate to pretrial diversion, and I
ask unanimous consent to have that appear as part of the record. along
with a benefit-and-cost analysis of Project Crossroads contained in the
final report of the Manpower Administration, Washington, D.C.; 1971,
which I think would be of help to us in our consideration of these vari-
ous bills.

The Crammay. Without objection, the nine-page comparison which
you referred to will be made a part of the record; and also the Project
Crossroads report, which you also alluded to, will be made a part of
the record.

[The nine-page comparison, and Project Crossroads report follows:]

ProdEcT CROSSROADS : A FINAL REPORT TO THE MANPOWER ADMINISTRATION,
U.8. DEPARTMENT oF LaBor (WAsHINGTON, D.C. 1971)

BENEFIT-COST ANALYSIS'

This chapter presents a summary of the results of a benefit-cost analysis of
Project Crossroads. The program was designed as an alternative to the tradi-
tional judicial and correctional systems for individuals with no previous adult
(18 years or over) r_‘(!zl\'it'[itmﬁ/ four hundred and sixty adult individuals partici-
pated in the program between September 1968 and April 1970, Through intensive
counseling, job placement, remedial education and other services—over a three
month period, following arrest but prior to trial—the program attempted to alter
behavior patterns before individuals became accustomed to crime as a way of
life. If, at the end of the 90-day period., the defendant had shown satisfactory
progress, the court would, upon Crossroads’ recommendation, dismiss the charges./
/ The program focused on youths arrested for a property crime and facing the
probability of their first eriminal convietion, and for whom there was a high
probability of recidivism. While the erimes are non-violent, lesser offenses, it is
believed that most serious offenders begin in this manner, get involved in the
court and prison system, obtain a eriminal record, and have a very difficult time
“moing straight.” */

It is not assumed that the program, through counseling, remedial education,
and placement services, will tofally eliminate the urban erime problem. There is
undoubtedly a significant population of individuals who are not likely fo be “re-
formed” by manpower or other types of programs, or by the general ameliora-
tion of social and economic conditions. On the other hand, it is assumed here that
there exists a sizeable population whose perceptions of the advantages and dis-
advantages of alternative life styles ean be altered by this type of program. The
hypothesis of this analysis is that the program will yield returns in terms of (a)

1 John F. Holahan, Economist-Consultant : Ph.D. Candidate, Georgetown University;
Research Assoclate, D.C. Department of Corrections,

2 pPresident’'s Commission on Law Enforcement and Administration of Justice, Task
Foree on Assessment of Crime. Crime and Its Impact, an Assessment (Washington, D.C.:
1.8, Government Printing Office, 1967) pp. 79-80,
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an immediate reduction in costs to the eriminal justice system through success-
ful diversion of cases to the program, (b) inereased productivity as reflected in
higher wages and more regular employment, and (¢) a reduction in future social
costs from crime by lowering recidivism (rearrest) rates.

One of the most difficult problems encountered in program evaluations of this

type is ascertaining what would have happened to program participants in the
absence of the program. Estimates of programs are frequently made by compari-
gon of program participants with a control group. Ideally, the two groups are
matched for several soclodemographie characteristics and are selected simul-
taneously or from the same time period as the experimental group. It is rarely
passible, however, to perfectly mateh the two groups.
/ In this study, the control group was selected randomly from court records
from the t-mgnth period prior to the beginning of Crossroads operations in Sep-
tember 1968/ Individuals were selected on the basis of their similarity to the
participant group on the four major enrollment eriteria : age, po prior adult con-
victions, offense egory, and eligibility for personal bond/There were three
factors which w impossible to control, and thus may be sources of bias: (1)
project participants have to agree to enter the program, (2) permission to en-
roll must be given by the U. Attorney’s Office, and (3) participants are in-
terviewed hy a project counselor before enrollment,

Selection of the control group from an earlier point in time than the par-
ticipant group presented no serious problem for measuring the diversion and re-
duced recidivism benefits of the program. Information on case dispositions and
inecidence of rearrests for both groups was available from police and court records,
However, the time difference did present serious problems for the measurement of
the employment and earnings benefit, primarily because individuals were ex-
tremely difficult to contact. Thus, it became necessary to use the employment
records of Crossroads participants prior to project enrollment as an indieator
of their performanee after the program, Adjustments were made to this data for
inflation and increased age, both of which would normally cause earnings to
be higher one year later even in the absence of a Crossroads program,

The benefits from the program were principally reductions in the amount of
crime and its attendant social costs, The project works with individuals involved
in property erimes, which are basically involuntary transfers of wealth, A theft
of goods or cash is not an economie loss to society but, rather, constitutes a re-
distribution of ownership of wealth or monetary claims on wealth. Although
there is a loss to the vietim, there is no net reduction in social welfare, ignoring
physical injury, property damage, ete., if that loss is equal to the gain of the
perpetrator or ultimate consumer, Thus, while a program which reduces crime
will yield benefits to potential victims, these are not properly considered social
lienefits.

While the value of property stolen should not be considered a loss to society
as a whole, this does not mean that foreed transfers of wealth have no social
costs. Rather, they include the foregone productivity of the thief, assuming this
would be in socially aceceptable employment. The social costs also include the
private and public resources which are expended to prevent crime and to ad-
judicate, punish, and rehabilitate criminals, This would include private ex-
penditures on locks, alarms, lights, security guards, insurance, ete., and publie
expenditures on police, courts, and correctional systems. These expenditures em-
ploy human and material resources which could be employed elsewhere in the
absence of erime. To the extent that these resources could be used productively
elsewhere, they are a cost to society in their present use. Finally, one must also
include the fear, avoidance of normal activity, community disruption, and so
forth, which though impossible to qualify, are nonetheless very real costs of
crime. .

It is not possible to measure many of these costs of crime, and thus the esti-
mates of the benefits from the program are understated, Estimates were made
of the value of property stolen per crime and if the costs of police, courts, cor-
rections, probation, and parole services. These were developed on a per-crime
or per-offender, rather than total cost, basis, They were then used in measuring
the resource savings or benefit from successful diversion of the cases from the
courts and from reduction in recidivism rates,

The three prineipal, measurable social benefits derived from Project Cross-
roads were: the diversion benefit, the recidivism reduction benefit, and the earn-
ings benefit. The diversion benefit was defined as the immediate return to society
from enrollment of defendants in the program. Participants who were favorably
terminated from the project had their cases dismissed in court. The value to
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society from diverting cases from the criminal justice system depends on the
number of cases that otherwise would not have been diverted, the expeeted cost
of adjudication, and the expected costs of sentence, The expected cost of ad-
indication depended on the costs of each type of judicial proceeding weighted by
the probability that that type of trial would have been chosen. The expected costs
of sentence depended on the costs of different types of dispositions, including
acquittal, prison, ete., weighted by the probability that each disposition wonld
have oceurred.

The results of the analysis showed that 85.79 of Crossroad participants had
their cases dismissed at termination, as opposed to 40.79; of the control group :
25.89: of the control group received probation sentences, as opposed to about 3%
of the program participants; and 11.29; of the control group received prison
sentences, while only 2.6% of the Crossroads group were sentenced to prison.
The expected cost of judicial proceedings was applied to the project differences
in number of persons receiving pleas, court trials and jury trials. The expected
costs of sentences were applied to the projected differences in the number of per-
sons receiving and probation sentences of different lengths.

The estimated value of judicial savings attributable to Project Crossroads,
calenlated with the above data and the estimates of costs of judicial proceedings
and sentences, is presented in Table 1.

Tapre I.—Reduced Judicial and Correction Costs Fram Diversion of Cases to
Program.

Pleas Rt b st 5 DO,

R L R B e e e e e e s e 7. 348,

P ey Gl bl e ke S R A e R G Lo S i S s

Probation S 10, 369. -

Prison e L 71, 276.

Total ’ w115, 494, 25
Crossroads has provided a second benefit if it has in fact reduced recidivism.
Most studies of recidivism show remarkably high rates, indicating that the tra-
ditional judicial and cprrectional processes are not particularly effective in re-

habilitating nﬁ'un(]t-r? A recent FBI survey of offenders released in 1968 found

that 609 to 759% wefe rearrested within five years¥While these rates vary with
age, the crime, the disposition, individual court sentencing policies, and the com-
munity to which released, the faet remains that recidivism is a major factor in
rising crime rates. If the recidivism rate of Crossroads participants, during
enrollment and after leaving the project, is lower than it would have been had
they not participated in the project, it can be said that society has benefited.

In order to quantitatively measure this benefit, it was necessary to know some-
thing of the value to =ociety from reduecing recidivism rates by a given per-
centage. This required use of the estimates on the costs of different crimes,
police services, various types of judicial proceedings and various types of
sentences, Furthermore, it was necessary to construct a flow model to predict
the probability of each judicial event and each type of disposition for each crime.
With this information we could calenlate the expected costs of recidivism and
thus the benefit from the program to the extent that it reduces reci sm. The
expected cost of recidivism is an average of the cost of each possible type of
jndicial proceeding and sentence weighted by the probability of the event
ocenrring, For example, the estimate of the cost of recidivism, given the erime
of robbery, includes the probability of release before trial and the attendant
cost, the probability of jury trial and lengthy prison term and their attendant
costs, ete. The probability of further rearrests and their expected cosis are also
included.

The flow model was calculated for four erimes, robbery, burglary, larceny, and
auto theft. It was assumed when work began on this model that Crossroads and
control group recidivists would commit one of these four property crimes, The
results showed that 719 and 699 of the Crossroads and control group recidi-
vists, respectively, did so. The results provided in Table 1V provide the expected
benefit, by crime of preventing the recidivism of one individual who, had he
recidivated, would have commited robbery, burglary, larceny, or auto theft.
These estimates can then easily be applied to a program reducing recidivism
by 20, 50, 100, ete,, individuals by simple multiplication. The estimate of the
recidivism benefit, by erime, is provided below.

# Federal Bureau of Investigation, Uniform Crime Reports, 1968, (Washington, I.C. : U.8.
Government Printing Office, 1968), p. 87.
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The data from the Crossroads and control samples was then applied to the esti-
mates provided by the model. Investigation of police department records was con-
ducted by the Metropolitan Police Department to determine the incidence of reci-
divism in the two samples. The overall recidivism rate for the Crossroads and con-
trol groups were 269, and 36.49, respectively. These recidivism rates do not in-
clude arrests outside the Distriet of Columbia jurisdiction. While extrajurisdie-
tional offenses could result in higher recidivism rates, there is no reason to
believe that the differential between the two groups would be altered. The dif-
ferences between the two recidivism rates, 269, and 36.49 is not guite signiticant
at the .05 level, The test for the significance of the difference between the two
sample percentages yields a T-value of 1.86.

The estimated present value of the recidivism reduction benefit at three alter-
native interest rates, is provided in Table V.

V.—Prescat value of reduced recidivism
Percent :
b F e — $216, 9463, 00
195, 448, (00
e 182, 634, 00

A third quantifiable benefit derived from the project is that from incrensed
earnings of participants. The true social benefit is the increase in each individ-
ual's material contribution to social welfare. It is assumed that earnings are a
valid measure of an individual’s produetivity and that this, in turn, is a reflec-
tion of his eontribution to social welfare,

The project employment staff developed and maintained contacts with area
employers, both public and private, training programs, and with the publie
employment service. The benefits derived from providing job information and
placement assistance to participants, thereby reducing the number and length
of unsoccessful job searches and thus increasing earnings over a given period of
time. The counseling of participants may have served to inerease motivation,
resulting in fewer job changes and shorter periods between jobs. If individuals
were placed in training programs or in employment providing on-the-job training,
skills and productivity may have increased, providing still further benefit.

Furthermore, if the overall effect of a program is to reduce recidivism, it is
likely that employment rates will be higher, both in the present and the future.
Reducetions in time spent in prison increase the non-instituvional population
from which the labor force is drawn, Reduction in time spent pursuing a eriminal
career while out of prison will most likely be sociated with higher
labor foree participation rates and lower unemployment rates.

There is no way of discerning if the effect of the program was one of a
redunetion in overall unemployment or of displacement of other workers, If, in
fact, the gains to participants reduced the opportunities for others, use of
earnings data overstates the net social benefit from the program. On the other
hand, many participants would have had the burden of a convietion record,
had the program not existed. Earnings for these participants would have been
lower the year after the program than assumed here.

It is difficult to determine if there was any long term effect of job placement
and counseling services, If there was no change in the skills or productivity of
the participants, they will, after a given period of time, be in the same position
in the labor market as they otherwise would have been. On the other hand,
if inereased motivation and productivity have oeccurred, participants will be in
a superior position in the labor market than otherwise long after termination
from the project. In this study we make the possibly conservative assumption
that there is no effect beyond one year. Earnings beyond one year are assumed
to be the same as they would have been in the absence of the program, except
for the adjustment of higher employment rates due to reduced recidivism, It
was estimated on the basis of available data that the 10.4% difference in
recidivism was associated with a 2.69; difference in the level of employment.
This is the same, conceptually, as reducing the cost of crime; the cost, in this
case is the foregone earnings of eriminal offenders.

30-202—74——2
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It was estimated that earnings of the 460 participants were $435,854 greater
during the counseling period than they would have been, and $102,577 greater
the year following termination from the program, The estimated total differ-
ential in earnings, projected over 5 years to include the gain due to reduced
recidivism, was $225 869,

The benefit-cost ratio is an investment eriteria which states that decision
makers should invest in those projects for which the ratio of the present
value of benefits to the present value of costs is greater than unity. The total
benefit from the program is the sum of the present values of each benefit, The
diversion benefit accrued in year zero for foregone court proceedings and over
the first year or two for foregone sentences, The other benefits (earnings, re-
duced recidivism could be expected to acerue over several vears, All costs were
incurred in year zero. Future benefits were discounted because income or bene-
fits to be received in the future do not have the same value as the same benefits
or income received in the present. In this study benefits were discounted at
interests rates of 59, 109, and 15%. Benefit-cost ratios at each rate of discount
are presented in Table V1,

TABLE VI.—PRESENT VALUE OF SOCIAL BENEFITS FROM PROJECT CROSSROADS

5 percant 10 percent 15 percent

Diversion. . _ . SN et Tt L $109, 9595 $104, 995 $100,430
Earnings e e MY Sl 190, 282 170, 729 156, 074
Recidivism______ A e AR A e A e S M 216, 964 198, 448 182, 634

Total benefit....__.____ N reraarl S T 517,240 474,172 439,138
Totaligost ... L .. A R R e S T R S 233,256 233. 256 233, 256

Benefit-cost ratios...... .. ... ... .. e e e ! Tn" 1_8

An investment which has a benefit-cost ratio exceeding unity can be considered
a socially worthwhile or “profitable” expenditure. The use of alternative discount
rates here indicates that the benefit-cost ratio is not sensitive to changes in the
rite. Thus, the benefit-cost ratios presented above indicate that the Crossroads
program has been an efficient use of society’s resources.

Many of the benefits from the program were not estimated, The value of the re-
medial edueation program was not measured. The benefit estimates do not include
private expenditures for erime prevention equipment and manpower, or the extent
of migration, avoidance of normal activity, use of less efficient means of trans-
portation, and community disruption which may be foregone with reduetion in
recidivism, Omission of these factors may result in seriously underestimating the
benefits from this type of program. On the other hand, the measurement of the
program’s value depends on the ability to successfully control for the performance
of participants in the absence of the program. The difficulties in developing con-
trol groups for accurate measurement of the earnings and recidivism benefits were
discussed above,

The effectiveness of a program such as Project Crossroads cannot he analyzed
without eonsideration of the staff which administered it or the general social and
economic environment in which it is adopted. It is important to remember that
this is not merely an analysis of the economic feasibility of an alternative to the
normal judicial and correctional processes, but a measurement of the effect of a
program at a certain point in time, in a unique locale, and with a specifie staff,
Whether such a project is a worthwhile innovation depends not only on its con-
ceptual validity but also on these other factors. Such a program adopted during a
recession, in a depressed area, or with inadequate personnel wonld not meet with
as much suecess as one adopted under more favorable conditions. To more
thoroughly test the value of the innovation, the Crossroads concept should be
introduced into other cities with different economic and social conditions. and
conducted with different personnel,

These results suggest that alternative approaches to the traditional judieinl
and correctional processes can be effective. However, this does not mean that
type of program is better than other alternatives to the status quo. Other policies
or programs which offer alternatives to the existing structure may have benefit-
ecost ratios which exceed those found here and under certain budgetary con-
straints should be adopted rather than this program.

There is also no evidence that this program is the best possible pre-trial diver-
sion program. Some alternative mix of counseling, job placement, remedial educa-

tion and other services over a longer time period may ¥yield higher benefit-cost
ratios,
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Mr. Ramssack. Mr. Chairman, and members of the subcommittee,
H.R. 9007, which is identical to H.R. 9201, both of which I introduced
with 17 co-sponsors, is intended to work as follows:

First, soon after the arrest of an individual charged with a criminal
offense, the attorney for the Government would request a probation
officer to gather information and report promptly to him and the court
concerning the potential eligibility for placement of that individual
into a program of community supervision.

Second, the U.S. prosecutor would review the recommendation of
the probation officer and if he agreed, and if the recommendation was
for placement in a program, then the prosecutor would go to the
accused and advise him of his eligibility for diversion from prosecu-
tion, and that if he wanted to participate in the program, he would
have to waive, for the period of his diversion, any statute of limitations
and his right to a speedy trial.

Third, the prosecutor would then go to the court and the court wounld
approve or disapprove any pre-trial diversion agreement. Once the
prosecutor, the accused and the court agree, the accused would enter
the program for no fewer than 90 days and no more than 12 months.
Let me say, Mr. Chairman, that in reflecting about the 90 days, I am
not wedded to that 90-day minimum requirement. If the accused sue-
cessfully completes the program, the court may dismiss the charges.
A dismissal of charges shall bar prosecution for the offense charged,
any offense based on the same conduct, or any conduet arising from the
same criminal episode. and bar from prosecution any other offense re-
quired to be joined with the primary offense, If the accused does not
want to continue the program, he can withdraw at any time. Under
H.R. 9007, the prosecutor cannot terminate the placement. This is one
of the significant differences in the various pieces of legislation. If a
prosecutor wishes to withdraw an accused from a program and resume
prosecution, he must petition the court and only the court can termi-
nate a placement and the resumption of prosecution.

The legislation which I have introduced, H.R. 9007, is more closely
aligned with Senator Burdick’s bill, S. 798, As the comparative anal-
ysis chart points out, the bills differ in a number of areas. However, the
difference between S. 798 and H.R. 9007 can be narrowed to two
primary differences.

The first primary difference concerns administration of the diversion
program, S. T98 vests such authority in the Attorney General through
the appointment of “administrative hands” in each judicial district.
H.R. 9007 vests such authority in the district courts to be administered
through our existing probation service with the court serving as a
buffer between the Department of Justice and the person charged with
the criminal offense. The courts would be an objective but interested
third party. The Department of Justice on the other hand is the ac-
cuser and the accused may well be reluctant to enter into any program
controlled by the accuser.,

In addition S. 798 would create a new level of Federal employees
called an “administrative head” selected by the Attorney General with
the approval of the chief judge of the district within which such per-
son so appointed shall serve. H.R. 9007 wounld place the programs of
diversion from the criminal process within our existing probation
service structure which is controlled and managed by the district
courts. This is the recommendation of the U.S. Judicial Conference.
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In our existing probation system we have the experience and expertise
to develop effective and meaningful diversion programs at a minimum
expense to the taxpayer.

The second primary difference between S. 798 and H.R. 9007 con-
cerns the authority of the prosecutor once an accused enters a program
of diversion. Under S. 798 criminal proceedings can be resumed when
the prosecutor finds that the accused is not fulfilling his obligations
under his plan or when the public interest so requires. Under H.R. 9007
the court may terminate such placement at any time and authorize the
prosecutor to resume criminal proceedings. This, in my opinion, i8 im-
portant to the accused because it assures him of a fair administration
of the diversion plan. This is not to say that there wouldn't be a fair
administration if the prosecutor could withdraw a person from a pro-
aram, but in this business the appearance of fairness is as important
as the result of fairness.

In closing, Mr. Chairman. this subcommittee knows full well that if
we are to make any inroads against crime we must crack the cycle of
recidivism. This. I believe. is the real value of pretrial diversion be-
cause it is focused at individuals before they are engulfed by the
system.

Prosecution need not be the only method of dealing with anti-social
conduct. Experienced prosecutors have long exercised their discretion
to defer prosecution under certain conditions. However, I do not be-
lieve that it is used extensively primarily because prosecutors and the
courts do not have the time, the staff, the money, the facilities or the
programs to handle effective and meaningful noncriminal disposition
of cases. Therefore, the prosecutors have little alternative but to prose-
cute and the courts to sentence. We must try and evaluate cases befors
rather than after conviction.

This legislation is necessary in order to provide the prosecutors and
the courts with the facilities, the money, and the support to develop al-
ternatives to our eriminal justice system with its expenditure of pre-
cious time and money and circumvyent the doubtful success of the cor-
rectional institutions. But of greater importance is the development
of programs which provide an individual with the opportunity of be-
coming productive both to himself and to society.

Mr. Kasrexmeres. T want to commend my colleague for the leader-
ship that he has taken in connection with this particular concept, which
has great potential in terms of our eriminal justice system. And he ap-
pears here today. notwithstanding the death of a close relative, and
we appreciate the fact that yon are here, assuming this leadership role
as vou have in o many other areas of criminal justice.

T have just two or three questions.

You have highlighted the differences between the two bill. T notice
in TLR. 10616 that if the defendant’s probation is terminated and the
proseention of the initial charges resnmed, subsequent proceedings
would take nlace before n different magistrate or judge than the one
who initially approved the pretrial intervention. How do you feel
abont that sort of provision?

Mr. Ramspack. T think maybe, Mr. Chairman. that would be a good
amendment to HL.R. 9007,

Mr. Kasrexarrer. Tn the Senate bill. there is a provision that if the
prosecution is later resumed becanse the defendant failed to meet the
conditions of his probation. no statements he has given his probation
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officer, or other information concerning his participation in the pro-
gram would be admissible on the issue of guilt in a eriminal proceed-
ing. How do you feel about that particular ]u'mmnn’

Mr. Ramnseack. Mr. Chairman, 1 would approve of affording that
kind of a protection to an accused as far as any statements that he may
have made, or any information, that he may have volunteered. How-
fever, I am not sure that I would go as far as S. 798 which would ex-
clude information and records that may have been given or made by
somebody other than the accused. In other words, I I approve gene rally
of what T think Senator Burdick was trying to do. I am inclined to
think that maybe the protection should be limited to any actions or
statements madt- by the accused during his period of being under com-
munity service, llt-ip or treatment. That is just my off- hand comment.
Senator Burdick’s bill may be a little too broad.

Mr. KastexmEeier. In your bill you provide for the appropriation
of such sums as may be necessary. Could you give us a little better guide
as to what you anticipate the innovation of your program would cost
on an annual basis?

Mr. Ramssack. Let me begin by saying that whatever sums are nec-
essary to earry out the programs will be small compared to incarcera-
tion. In other words, by comparison, I think that whatever sums we
decide are necessary, from an economic standpoint, those sums arve
going to be much less than what it would require to prosecufe and
imnearcerate someone. I really believe that. T do not have an exact
figure and the reason I do not have an exact figure, if we go with
the approach of H.R. 9007 rather than Senator Burdick’s bill we will
be using the existing probation system, although T have a provision
that would anthorize the appeointment of more probation officers if
necessary.

Secondly, in my bill, if we are to use community services I think that
we are going to have to take advantage of a provision that provides for
contracting out services, In other words, if you have a private half-
way house, or a private community treatment center, I think that the
Probation Service should be in a position to contract for services with
those private homes or private community treatment centers. In other
words, say we have in Madison, Wis., a particular facility that is not
Government-controlled, but that has worked very well and has been
doing a good job rehabilitating young people. I think we want to be in
a position to have the authority to contract with that facility.

I must confess that at this time I am not prepared to come up with
an exact figure.

Mr. Kasrexserer. Well, T am informed that the Judicial Conference
is appearing tomorrow and will offer some estimates which will be very
useful.

Mr. Raspack. Yes, that would be helpful.

Mr. Kastenmeier. The Senate bill ealls for an annual authorization
of up to $2.5 million, and I gather that the Judicial Conference’s es-
timate of yvour bill will be somewhat slightly less.

Mr. Ramssack. Do you have any estimates, counsel ?

Mr. Kastexmeier. I yield to counsel, if counsel wants to make any
further comment.

Mr. Mooxey. I am informed by the Judicial Conference that when
they appear tomorrow they intend to offer a detailed estimate of the
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cost of FLR. 9007, an andit will be less than the $2.5 million figure con-
tained in the Senate bill. I believe they suggested that it will come
just over the $2 million mark.

Mr. Ramssack. Well, the only apprehension I have, and I think
tomorrow when they come before us that we are going to have to ex-
amine about this, T feel very strongly that we are going to want to
really use the contract provisions, so that the probation system, which
is already overworked. and our probation officers are already over-
worked, and I hope that they are not just discounting the need to
really let some of these other agencies handle this on kind of a rea-
sonable, contractual basis. But I think otherwise, we are really in
trouble, if we try to limit ourselves and, frankly, that sounds like a
low figure to me.

Mr. Kastexyrier. Well, as T have said before, I personally commend
you for taking this leadership and we will, of course, in the course of
the hearings develop other matters and perhaps through colloquy you
can further edify the committee.

Mr. Ramspack. Thank you, Mr, Chairman.

Mr. Kastexseiek. I yield to the gentleman from Massachusetts.

Mr. Drinax. I want to echo what the chairman said about your ini-
tiative, Mr. Railsback, and commend you for it and T hope the version
of this, hopefully your version, will go through.

Just two or three points.

I take it that in your bill the defendant, or the prospective de-
fendant, must also waive the statute of limitations, but as T read 3171~
C, it is not entirely clear. Tt simply states here in your bill that the
statute of limitations will be stopped. But, I assume that you indicate
that he must waive this. You see my point that it is not entirely
clear, that he must waive knowingly and intelligently for the period
of his release his right to a speedy trial. But then the next sentence
simply states that the statute of limitations must also be waived. Tt
may be a technical point but I think it is sort of important.

Mr. Ramspack. Yes, I see what you mean.

Mr. DriNaN. Now, how do you feel about the Justice Department’s
testimony that will come later, where they point out apparently a
further difference between your bill and that of Senator Burdick's
and they insist this, that the Department of Justice has supported a
requirement that a defendant be disqualified from consideration for
pretrial diversion in the absence of his admission of guilt or his failure
to accept the responsibility for the wrong conduet on which his charges
are based? You make no provision for that and apparently Senator
Burdick’s bill is clearer on that, althongh T have not found the actual
language. Would you want to comment on that question ?

Mr. Ramseack. Yes. I want to say that it is my understanding, first
of all, that the Justice Department has come around to supporting,
the concept of pretrial diversion, for which I am very grateful. T dis-
agree with the idea that a person who has the potential to be rehabili-
tated should have to, in any way, indicate his guilt. You know, the way
I feel about that. What we are trying to do is what is being done under
some State laws with respect to young juvenile offenders. We try to
keep away the stigma of guilt. The concept of the pretrial diversion is
to help the person avoid the stigma of guilt altogether and try to pro-
vide some direction to their lives and to try and provide some counsel-
ing for them, some help for them and give them some hope. I think that
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we would be making a mistake to require that they admit their wrong-
doing or their misconduct,

I also want to say that I do not think it is necessary because what you
have is a situation where a young person, if he wants, can contest the
charges if he is innocent. He has that option. We are not depriving him
of his right to a trial. He does not have to participate in any way with
the pretrial diversion program. The mere fact that he is willing to
participate in a pretrial diversion program, shows a willingness on his
part to admit that he needs help. I think that in itself is important,
and I do not think we want to attach in anyway the stigma of guilt.

Mr. Drixax. Therefore, you would expressly reject what the Justice
Department is going to say this morning, that:

We believe it would be advisable to reenforce this with a statement of con-
eressional intent that defendants who are insistent upon their innocence would
not be eligible for placement under a community supervision program?

Mr. Ramussack. This is one area where we simply just disagree coni-
pletely, and I have made that very clear publicly. I left such a pro-
vision out of my bill.

Mr. Drinax. All right. Thank you.

Now, tell us more, if you would, Mr. Railsback, about the type of
defendant or prospective defendant that would get into this? You say
young people, but would you describe them more? T think of drug
offenders but tell us more of the type of people. I do not think that 1s
defined really, is it, in the bill ?

Mr, Rainseack. I will tell you how I became interested in this in the
first place. 1 attended a conference at Ditchly in England, and there
was a fellow there, an American, who headed up the Baltimore pretrial

diversion program by the name of Eddie Harrison. We talked, and 1
learned a little about his program. In the Baltimore program, I think
they have a large number of underprivileged, disadvantaged blacks,
for instance. I am not sure whether they are all blacks but, anyway, a
substantial number I am sure have had drug problems. I think maybe

he is going to be a witness? Is Eddie Harrison going to be a witness?

Mr. Moo~ey. He will submit a statement for the record.

Mr. Rairseack. He is going to submit a statement. Well, anyway,
[ think that what we are trying to do is take somebody that has not
had good counseling, has not had any direction in his life, has not had
the advantages that other people have had who can be helped if some-
body is willing to provide him with some hope. Incidentally, one of the
other provisions of my bill does provide for job counseling and job
placement. 1 would say it is that kind of a person that I am interested
in helping. Somebody that if he had some direction in his life may be
able to straighten out and pull himself together. Putting him into our
criminal justice system, from what I have seen, instead of helping him
is more apt to make him a hardened criminal.

Mr. Drinax. Well, T was discussing your bill very favorably with
some penology people in Massachusetts recently, and they had a copy
of your bill and they were sophisticated, and more than one made the
suggestion that the type of individual or the classification of these
individuals might well be spelled out more in the bill, lest some admin-
istering official come along and say to some man who is 30 or 40 that
this program is not intended for you. And, according to them, and as I
read your bill, there is no defense to that, there is a broad discretion
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upon the part of the supervising officials here to give or to deny. Would
you respond to that ?

Mr. Ramseack. Let me see if I understand. You mean. youn are afraid
that the bill might be limited if we don’t say in the bill to whom we
want it to apply.

Mr. Drixax. That it would be arbitrary. that it would be adminis-
tered in a different way in different parts of the country according
to the penology philosophy. so to speak. of the people.

Mr. Ramssack. I would certainly have no objection, for instance, to
a finding of fact in the bill itself.

Mr. Drixvax. Or in the report.

Mr. R.\llsr ACK. Or in the report, either way. Probably in the report
we can make legislative history. This legislation is not going to do any
good unless the prosecutors want to use it, and I think we want to make
it very clear that we want them to use it, and really take a good look at
every case to see if it can be used.

Mr. Drinan. And I am afraid they would feel if they-use it in one
case, or one class of cases, they will be opened to charges that they
did not like bank robbers, but that felons invelved with drugs are all
right.

Mr. Ratuspack. I see. Yes,

Mr. Drixax. T think that is a very serious problem. But, I want to
commend you once again for this, and T hope that with additional
clarification we ean build a record here so that this will be very useful
and used by U.S. attorneys and district court judges and the Attorney
General.

Thank you very much.

Mr. Kasrexymerer. The gentleman from Maine, Mr. Cohen?

Mr. Conex. Thank you, Mr. Chairman, I want to join in, and
associate myself with, the chairman’s remarks concerning Congress-
man Railsback, and T hesitate to use the word, but aggressive leader-
ship in the field of penal reform, correctional reform. You really
have taken a very aggressive and assertive role in this cause, and T
think you ought to be commended, particularly in view, as the chair-
man has pointed out, of your own personal distressing circumstances
today involving the death of your brother, and the fact that you would
be here to make this statement today.

I will not be terribly critical of the bill since I am one of the
COSponsors.

Mr. Ramspack. I was going to remind you of that.

Mr. Conex. But, I wonld like to ask a ‘couple of questions. In the
Senate version it authorizes the chief judge of the distriet court to
appoint an advisory committee. I think you will recall that we had
an advisory committee for each program of community supervision
and service to plan and implement these diversion programs. You may

recall during the hearings that we held on the LEAA last year about

amending the LEAA statute to allow for the infusion, at least, of
community participants in that program, and also the recommenda-
tions of the National Advisory Commission on Criminal Justice,
Standards. and Goals, which also wants to have more community in-
volvement in a eriminal justice system, and T am wondering whether
vou think this might be a good idea to include an advisory committee
in this bill ?
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Mr. Ramseack. I am kind of inclined to say yes. I think the value in
having an advisory committee might be to see that an otherwise
apathetic prosecutor would be encouraged to use the program or at
least somebody would be looking to see how often he is using a pretrial
diversion program. I think that many prosecutors would use 1t with-
out any kind of prodding at all, and I think some prosecutors have
already used it. But, on the other hand, I think it might be a good
idea from the standpoint of involving the community and also exert-
ing some kind of an interest or pressure, to see that the program is
used.

Mr. Conexn. Following up on a question of Congressman Drinan,
he mentioned the broad definition I guess in section 3171 (a). that that
program would apply to any individual charge and he indicated that
perhaps you would like some more specific criteria for eligibility
spelled out, if not in the statute, in the rv.[pm't itself. But, I believe the
Judicial Conference supports leaving this to the discretion of the
attorney and the court on a case-by-case basis. And yon are suggesting
that we just move away from that and perhaps get into more specific
eriteria for eligibility ?

Mr. Ramssack. I am not particularly interested in excluding any-
body from the pretrial diversion program. But I can tell you that the
purpose of the bill is to combat the first offender recidivist problem
where we have something like 72 to 75 percent of our first-time youthful
offenders that we can predict are going to be back in prison within 5
vears. I think that is the saddest indietment of our whole eriminal
justice system. This bill is really one effort to try to do something
about keeping young people that might be helped out of our criminal
justice system.

I do not know if that answers your question, but I guess I meant
what I said when I said I think there has to be an emphasis on people
that can be helped, and I am thinking particularly of young people.

Mr. Drivan. Would the gentleman yield on that ?

Mr. Conex. Yes, I yield.

Mr. Drixan. If I may follow up, in the Senate report, it states in
the beginning here:

This may be utilized when such diversion ean be accomplished in appropriate
cases without losing the general deterrent effect of the Criminal Justice System.

But then it defines eligible individuals, it does not add very much.
It says this:

Eligible individual means any person who is charged with an offense against
the United States and who is recommended for participation in a program of
community supervision and services by the attorney for the government in the
district in which the charge is pending.

Mr. Railsback, would you be inclined to even add, at least in the
report, that this is designed not exclusively but primarily, for the
first offender and almost create a certain presumption that in some of
those cases this particular diversion should become operational ?

Mr. Ratuspack. T am certainly willing to support an emphasis along
those lines. In other words, I am not exactly sure of the language or
what langnage we should have and maybe it is going to be easier for us
after we hear from some of the other witnesses. But, that really is
the primary thrust of this bill and it is meant to be.

Mr. Drixan. Thank you.
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Mr. Congx. Just a couple more questions: Do you feel that the
bill conforms with the Supreme Court decision /n re Gault back in
1967, which would require the representation of juvenile offenders with
counsel and, if so, at the initial diversion stage and also at the revoca-
tion stage?

Mr. Ramseack. I think they may have to have counsel.

Mr. Couex. At both stages?

Mr. Ramspack. Possibly.

Mr. Courx. Where you have parents and guardians of juvenile de-
fendants, would they have to sign in writing, as well, as far as any re-
lease advice on the part of the juvenile or the conditions of the plan
of release?

Mr. Rarspack. I think in those cases where the offenders are under
the age of majority, or I think where the parents have not been di-
vested of their legal responsibility, that they probably would have to
give permission in writing. That is my own inclination, but T have not,
to tell you the truth, had the time to fully research that point.

Mr. Conex. Nor had I until today. Just one final point, and T think
T know the answer but, anyway, just for the record, what do you think
should be done in terms of keeping or the destruction of records for
those people who have successfully completed this diversion plant
Should they be expunged from the record ?

Mr. Ramseack. I would really favor that. In Illinois, my recollec-
tion is we passed a Juvenile Code that was meant to, for instance. keep
names out of the papers of people under age 18, who had committed
eriminal offenses. In other words, we tried to stay away from the guilt
stigma that would attach for the rest of their lives. And in a case where
a person is discharged under this program, all charges are dismissed,
then I really see no reason to have a record on him.

Mr. Couex. Thank you very much. I do not have any further ques-
tions, but only to once again commend you for your leadership in this
area.

Thank you.

Mr. Ramseack. Thank you.

Mr. Kasrexmerer. We thank our colleague for his appearance.

And now I would like to call up the Associate Deputy Attorney
General, the Honorable Garry Baise, representing the Department of
Justice.

Mr. Baise, you are most welcome. You have a brief statement and I
would urge you to proceed from it, and also if you would, sir, identify
your colleagues.

TESTIMONY OF HON. GARY BAISE, ASSOCIATE DEPUTY ATTORNEY
GENERAL DEPARTMENT OF JUSTICE; ACCOMPANIED BY HUGH
DURHAM, CHIEF, LEGISLATIVE AND LEGAL SECTION, OFFICE
OF LEGISLATIVE AFFAIRS, DEPARTMENT OF JUSTICE AND RAY
NELSON, BUREAU OF PRISONS

Mr. Base. Thank you, Mr. Chairman. 3

On my right is Mr. Hugh Durham from the office of Legislative
Affairs, Department of Justice and on my left, Mr. Ray Nelson from
the Bureau of Prisons in the Department of Justice.

Mr. Chairman and members of the subcommittee: T appreciate the
opportunity to express the views of the Department of Justice on H.R.




9007 and S. 798 fThese bills would provide a means whereby certain
arvested criminhl” offenders in the Federal district courts could be
placed under a plan of community treatment prior to being brought to
trial. Upon successful completion of the program, the charge would be
dismissed. Failure to respond to the program would result in the re-
sumption of prosecution.) /

Diversion of criminal defendants, or the practice of not proceeding
to the trial and sentencing of some offenders, is not a new idea. There
are several areas of decisionmaking in the criminal justice system
where the process of arrest, prosecution, trial, and adjudication may be
interrupted. These decisions may be based on a number of factors in-
cluding, of course, a recognition that incarceration may be of more
harm than good for spme individuals as well as for society.

On the other hand{ legislative recognition of diversion is a relatively
modern concept and one which we of the Department of Justice wel-
come.JAdministratively, a pretrial diversion plan has been in operation
in some districts for a number of years—the familiar Brooklyn plan in
various parts of the country and another system in the Eastern District
of Pennsylvania—and there is some question as to whether or not it
is necessary to have congressional approval of these activities.

However, we think there are a number of benefits. However, Federal
legislation can assure both sufficient funding for a successful nation-
wide program and greater public acceptance of the practice as a re-
habilitative corrections measure. A formalized method of interrupting
the prosecution of certain defendants can provide more uniform treat-
ment than has previously been afforded, standards and guidance for
those involved in the process, and a more available means of evaluating
the success or failure of the concept in practice. Perhaps of equal im-
portance, legislation, such as that which we are discussing anly. can
provide for a eriminal matter to be brought to trial and adjudicated
if the defendant fails to respond to a program of rehabilitation within
the community. ;

While we support a system of pretrial diversion for certain criminal
defendants, we are convinced that the Congress and those involved
in the eriminal process must proceed with caution and that legislation
must be carefully designed to afford the greatest protection to society
and to the individuals concerned, as well as to provide for the most ef-
fective integration of the plan within the judicial and corrections sys-
tem. In our view, several of the provisions contained in S. T98 provide
a preferable means of achieving these goals. T

Both these bills would give authority to the Federal district courts
to release certain individuals to a program of community supervision
with suspension of prosecution for a period of not more than 1 vear.

Without going into detail on all the provisions of the bills before
vou, I would like to point out the major difference which leads us to
prefer S. 798, as presently drafted.

H.R. 9007 wonld permit the court to set the conditions for release,
dismiss the charges, or authorize resumption of the prosecution of
charges without reliance on either the gnidance of the attorney for the
Government or specific eriteria. While the recommendations of the
Government attorney would be required prior to the initial or ex-
tended release, the charges could be dismissed after consultation with
him but not necessarily with his assent or that of the probation officer
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supervising the defendant. It is our view that the traditional concept
of prosecutorial discretion is eroded in this respect. S. 798 would re-
quire the concurrence of the attorney for the Government in each phase
of the release program thereby enabling the Government to retain to
a greater extent the authority to determine whether or not a charge
should be prosecuted.

Furthermore, the House bill has no provision that the court’s deci-
sion regarding the ultimate disposition of charges be based upon the
success or failure of the defendant under the rehabilitative scheme.
We believe that disposition should be dependent upon the results of
the supervised release. Aside from the basic need for legislative limita-
tions in this respect, the absence of criteria for the court would dilute
the value of release records for the purposes of later evaluation and as-
sessment of the program.

Under the provisions of proposed section 3173 (a) in H.R. 9007, an
individual would be placed under community supervision for an initial
period of 90 days. Supervision could be provided by the court for an
additional 9 months if recommended by the attorney for the Govern-
ment. We believe this provision to be unduly restrictive and support
the provigion of S. 798 for supervision for up to 1 year, initially, with-
out requiring an extension by the court.

In commenting on legislation on this subject, the Department of
Justice has supported a requirement that a defendant be disqualified
from consideration for pretrial diversion in the absence of his admis-
sion of guilt or his failure to accept responsibility for the wrongful
condnet on which the charges are based. While we have always recog-
nized the difficulties inherent in such a requirement, we feel that sue-
cessful rehabilitation is problematic for those individuals who main-
tain their innocence or who wish to plead not guilty. Proposed section
3171(a), in requiring the recommendation of the attorney for the Gov-
ernment prior to initial release under supervision, could provide a sat-
isfactory solution to our problem in this regard. However, we believe
it wounld be advisable to reinforce this with a statement of congres-
sional intent that defendants who are insistent upon their innocence
would not be eligible for placement under a community supervision
program.

Finally, with regard to the administration of funds to be appropri-
ated for counseling. supervision, and other services for persons di-
verted from prosecution, the Department prefers the language of S.
T98.

Under the terms of S. 798, diversion services would be provided with
the flexibility necessary to meet the requirements and resources of each
district in which the program is administered. Services could be pro-
vided directly. either through utilization of U.S. probation officers on
a cost-reimbursable basis or through contract with existing agencies
and organizations capable of providing such services.

The responsibility for the delivery of these services should rest in
the Department of Justice, which supervises the U.S. attorneys and
administers the Federal Bureau of Prisons, with the necessary staff
and expertise to provide or contract for them. The Bureau of Prisons
has experience in this area through similar responsibilities both with
the administration of title IT of the Narcotic Addict Rehabilitation
Act and of community treatment programs throughout the country.
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In conclusion, let me reiterate our support of the concepts and ob-
jectives embodied in H.R. 9007 and S. 798. With over two-thirds of
the people wihin the corrections system on probation or parole, the
central question is no longer whether or not to treat certain offenders
within the community, but when and how to do so most successfully.
The recently published Report on Corrections of the Natioinal Ad-
visory Commission on Criminal Justice, Standards, and Goals states
that evidence “suggests that diversion may warrant. consideration as
the preferred method of control for a far greater number of offenders.”
With a diligent effort to carry out the purposes of a pretrial diversion
plan, and with full utilization of the resources available, we believe
that this program can be of real benefit to rehabilitative efforts.

I will be happy to answer any questions the comniittee may have
about our position on any aspects of the bills I have not addressed. And
the gentlemen accompanying me are also available for assistance in
this regard.

Thank you.

| Mr. Baise's prepared statement appears at p. 57.]

Mr. Kastexnmerer. Thank you, Mr. Baise,

Just so I have it clear, do you actually support S. 798 without quali-
fication or with qualification, or what is it you support ¢

Mr. Baise. We would support S. 798 as it is presently drafted at this
time, yes.

Mr. Kasrenyeier. Do I understand you, that as presently drafted
you would oppose H.R. 9007, notwithstanding the fact that you sup-
port the general concepts and objectives?

Mr. Bazse. I think there would be eertain provisions we would still
be opposed to, as outlined in my testimony. But, to say that if this
were the only alternative offered to the Department of Justice at this
time, would we be opposing it, no, I think we would not be in a position
of just flatly oppoesing it. We would say, yes, we would accept your
bill with reservations.

Mr. Kasrexmerer. In other words, you would support H.R. 9007,
amend it in certain ways?

Mr. Barse. That is true because we believe that strongly in the over-
all concept of pretrial diversion that we certainly would not want to
see the bill destroyed or the concept destroyed because of those
differences.

Mr. Kasrexyemr, I am wondering about one thing. It is really a
question that I have not really thought through very extensively, and
that is to be eligible should a person accept the fact that he is guilty,
or pronounce the fact that he is guilty? One could theoretically get
into the position, I suppose, of an innocent person being in a situation
where it is doubtful he could prove his innoecence in a trial for one
reason or another, yvet his n|rtinn would be not to 2o into this program.
He may have other difficulties, but to go through with a trial in which
he may be found guilty, and thereupon be incarcerated, I wonder
whether this serves the purposes of the justice system.

Mr. Barse. Well, I think you have to look at it in a certain frame-
work, of course. Here you have the U.S. attorney attempting to make
a_decision on whether or not he is going to prosecute an individual.
You have the individual saying, “I am 1mnnocent.” Well, the U.S. at-
torney is going to have to make a decision on whether or not he really
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believes that charge, and if he does believe that, then why should the
U.S. attorney recommend that this person be committed to the pretrial
diversion program, when in the final analysis he comes to the eon-
clusion. well, the man is not innocent, and we should not foree him
into going into a year’s time of work and expending the taxpayers’
money.

Mr. Comex, Mr. Chairman, could you yield on that question?

Mr. KasTENMEIER. Yes.

Mr. Conex. I would like to ask you, sir, in your experience, how
often do prosecutors take into account whatever the defendant charged
with a crime happens to say about his innocence? Do you not base
your decisions to go before a grand jury on what information you have,
and rarely regard what the defendant says about his innocence ¢

Mr. Barse. It is going to be based on the evidence, sure. But, also
you have to take into consideration, Congressman Cohen. that there is
a large percentage of cases which are given to the Department or are
brought to the Department’s attention because of lack of manpower,
or resources, or the evidence may not be strong enough that they are
never prosecuted in the first place. And yet, at this point, you just
turn that person right back into society. Here we may have an occasion
to give this person the kind of assistance that can be provided under
the pretrial diversion program, as was suggested by Mr. Railsback
earlier. You may be able to give him some job guidance, counseling,
and then you may give him psychiatric aid, you may be able to give
him medical aid.

Mr. ConEx. I understand that, but T think what the chairman is
getting at in terms of it is something novel to us, I think, to suggest
that it is essential for either rehabilitation or diversion that you have,
in essence, & plea or an acknowledgement of cuilt. You know, it was
not too long ago that we went through a proceeding where we witnessed
nationally where there was a plea of nolo contendere on a very serious
charge, and T wonder what would be the Justice Department’s theory
about that?

Mr. Baise. It was a plea of guilty ?

Mr. Conrx. Yes. But, nevertheless, there was great reservation on
the part of that individual in saying, “Yes, I did it.” And I would as-
sume that he would still be capable of being rehabilitated without a
plea of guilty.

Mr. Bawse. T would hope that he would be capable of being re-
habilitated, yes. sir.

Mr. Cornex. I have no further questions.

Mr. Baise. To be a member of our society who could contribute
something in his remaining years. But, I think it is also important
to stress here that we are not seeking to have that person give us a
plea of guilty. We are suggesting that in your congressional intent
portion of this legislation, that you allude to the fact that if a person
continues to maintain his innocence, it. may not be necessary for us to
allow him to go forward in this program.

Mr. Conex. I have done a fair share of prosecution work, as well
as criminal defense work, and T have just found that there is a great
reluctance on the part of most of those accused of crime to admit their
ouilt to begin with, and if this program is to be successful, I think
that we just have to not count that as a significant factor, and that
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you do not make a decision, I never did, on the basis of defendant’s
counsel saying that he maintains his innocence, and you would say,
well, T have the facts and I know differently or at least I think I
have a case. And I think we ought to proceed on that basis.

I am sorry, Mr. Chairman.

Mr. Kastenyemer. Well, I appreciate my colleague’s comments. But,
I was interested in the question of whether it was thought necessary
from a narrow prosecutorial point of view, or whether it has to do
with some sort of a philosophic notion that only when an individual
acknowledges his guilt, or perjures himself, so to speak, should we
give him preferred treatment, or what else ? I was just trying to explore
that.

Mr. Baise. I just think we believe that he ought to admit that maybe
he has done something wrong here, based on the evidence that we
would have; therefore, be in a frame of mind that would be more
conducive to rehabilitation. But, I think we agree on the fact that we
should not force him into this guilty plea position.

Mr. Kastenserer. Along that Iine, Mr. Baise, you make a comment
that we support a system of pretrial diversion for certain criminal
defendants. My question is, what certain criminal defendants?

Mr. Baise. Getting back to the category question ?

Mr. Kastexmeier. Yes. Let me just amplify that a bit further. You
talked about the familiar Brooklyn plan and another system in the
eastern district of Pennsylvania. What is your experience or that of
others in terms of categorical or guideline standards for certain
criminal defendants? Which defendants ?

Mr. Baise. Well, our position at the Department would be to allow
the U.S. attorney to have flexibility in determining what type of
defendant he wants to bring into this program. The only study that I
have come across, which was brought out in the Senate hea rings, which
gives you any breakdown on the type of defendants is the Genesce
County study in Michigan. That gives the type of defendant that. the
prosecutor there considered to be eligible for pre-trial diversion pro-
grams, and also it brought out a couple of interesting facts that I
think we have all tended to think in terms of the juvenile being in-
volved in the pretrial diversion program, or the first-time offender.
Well, the study in Genesee County points out that 27 percent of their
offenders were second and third fime offenders and 30 percent of the
people were over age 25. So, we are not talking about, you know, the
19, 20, or 21 year old here necessarily. So, we would just say, give us
as much flexibility as possible. Do not tie us down to any particular
statutory crime because getting back to an earlier statement by the
other gentlemen of whom may be eligible for rehabilitation, take the
embezzler at age 50. He may be subject to rehabilitation under a 1-year
program such as this.

Mr. Kastenmerer. Yes. I am not necessarily urging that yvou set
down categories but I am wondering whether there is an intent

Mr. Barse. I do not think there is any particular category that we
would want to see legislatively included, no. '

Mr. Kastenyerer. I yield to the gentlemen from Massachusetts,

Mr. Baise. Excuse me, Mr. Chairman, The listing of the types of
crimes involved in the Genesee project is on page 457 of the hearings
of the Community Supervision and Services Act dated May 27, 1973,
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and it indicated that the largest number of offenders involved in that
program, 100 larceny from a building, and then there is a drop down
to 20 indecent exposure, and 17 breaking and entering, 16 larceny
from auto. and then it just goes down to 5, 4, 3, and 1. So, far as I
know. this is the best evidence of the type of offender that has been
diverted under the program in that county.

Mr. Kastenaerer. The gentleman from Massachusetts?

Mr. Drixax. Thank you very much, Mr. Chairman.

I am wondering in your testimony what is precisely the role of
the U.S. attorney? You insisted that he be present at every moment
and that at no point in time, as I read your testimony, can the judge
or anybody else except the U.S. attorney have any discretion over this
matter. Wonld this not really inhibit the U.S. attorney. that if they
are responsible first, last, and always, for these cases, are they not likely
to be inhibited by saying that it is easier for them, it is safer for me
to send this man through the ordinary course of events to trial, and
possibly to a prison rather than to take this experimental approach ?

Mr. Baise. I would hope, no, because if you send a man to trial
that is just going to demand more and more and more time.

Mr. Drinax. My question is, is not this an inhibition that Mr.
Railsback’s bill seeks to present? It seeks to give the judge the eritical
decision as to the continnance of this program, and yet you insist that
the 17.8. attorney be involved at every moment.

Mr. Baise. Yes, I guess that is just where we disagree. We believe
this is basically a prosecutional decision and the U.S. attorney ought
to have that right to be present.

Mr. Drixax. That is not my question.

My question is, would this not inhibit them from using this?

Mr. Baise. Inhibit the U.S. attorneys from using it? I do not think
80.

Mr. Drixax. Give a little facts, will you?

Mr. Base. I just do not think that the U.S. attorney would be
inhibited from utilizing the program. It comes down to a judgmental
factor.

Mr. Drinax. Do you have any evidence of that ?

Mr. Barse. No.

Mr. Drixax. It is just your opinion?

Mr. Baise. Yes,

Mr. Cones. Would the gentleman yield ?

Mr. Drinan. Yes.

Mr. Conex. I was just wondering, to follow up on the same line of
questioning, that you could draw an analogy where you have someone
in the mental institution, for example, on a finding of guilt was placed
in a mental institution as opposed to incarcerated, and then you have
a petition on behalf of the person to be released. It seems to me that in
this case it is ordinarily opposed by county attorneys, district attorneys
and. as a matter of form, that the court ultimately makes the deter-
mination as to whether or not society would be safe. If that decision
were left with the district attorney or the ULS. attorney, the changes
are that he would not take that societal risk in releasing the person
from the institution itself. They would be less inclined to do so, at
least that is what my experience was. We were always opposed to
such releases, and put the burden upon the institution or the person
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seeking the release, and the court made the decision, and, therefore,
the State’s attorney was not in a spot saying we are going to turn
this person loose who might be a pyromaniac or whatever, because
the doctor says he is safe enough to go back into society. The inclina-
tion, it seems to me, always was to oppose it and put the burden on
the court and not the attorney himself.

Mr. Drixax. I thank the gentleman from Maine for an excellent
answer to my question.

On page 5 of your testimony, Mr. Baise, yon get very moralistic
here, and this has been gone over before. But do you think that you
actually increase or strengthen S. 798 in the moralistic tones that it
says here, that the accused person must accept responsibility for his
behavior and admit the need for such a system, and then you go on
and say that defendants who are insistent upon their innocence would
not be eligible for placement. Well, it seems to me that you are indue-
ing people to say that sure, I am guilty, and T, therefore, should not
have done it in order to get out of jail, and that when you say that
there is a requirement that the defendant be disqualified from even
consideration for pretrial diversion in the absence of an admission
of guilt, or his 1':1i]]1|1'v to accept responsibility for the wrongful con-
duct, you go bevond S. 798, it seems to me.

Mr. Baise. Well, Congressman Drinan, as the testimony indicates,
all we are suggesting at this point is that you include in your con-
gressional history a statement about this point. If you do not, then the
Department of Justice would be able to accept S. 798, but ours is just
a suggestion that the person, if he continues to stoutly maintain his
innocence, brings us back into a position, or the U.S. attorney back

into a position, of saying either I am going to prosecute or I am going
to turn the man loose. Do you feel that you absolutely cannot go along

with ineluding such a statement in the history ?

Mr. Drinan. I am just asking, yon understand, that T do not under-
stand why you go into that.

Mr. Baise. The reason we believe that the man ought to indicate to
us that he is either not innocent. or has some repentant type
attitude, is that we believe that if an individual believes that he
has done something wrong, that he is a better candidate for rehabili-
tation at that point.

Mr. Drixvax. I have been in penal work for 15 years or more and if
a prisoner, or an inmate, or an accused, thinks he can get freedom by
confessing gnilt and saying he will never do it again, he will. This is
a very unrelinble type of thing and to insist, and to force, and to
intimidate him. and to shame him and humiliate him—and say—admit
auilt before we even consider you for this—seems to me fundamentally
unrealistie.

Mr. Baise. Again, we have not requested that this be included in the
actual statute itself. We are asking for guidance from the legislative
branch in this area.

Mr. Drixvax. That is not what your statement says.

Mr. Barse. T believe it does. Tt says: “However, we believe it wounld
be advisable to reenforee this with a statement of congressional intent.”

Mr. Drixax. Prior to that, sir, you say that the Department of
Justice “has supported a requirement that a defendant be disqualified
from consideration for pretrial diversion in the absence of his admis-
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sion of guilt, or his failure to accept responsibility for the wrongful
conduct on which the charges are based,” at the top of page 5. 1 “n]llll‘l‘
if Mr. Nelson would comment on the position of the Bureau of Prisons
and could he give us just a ball-park figure of how many people he
would feel would be consistent. for pretrial diversion and how many
would make it?

Mr. NeLson. Mr. Congressman, judging from the legislative intent
of S. 798, they .mlmp.m-d approximately 10 percent of the cases filed
could be deferred to pretrial diversion. In 1973, there were approxi-
mately 40,000 cases in the United States filed. That would be about
4.,000.

Mr. Drixax. 4,0007

Mr. Nrrsoxn. That is correet. That would amount to about 4,000 cases.

Mr. Drixan. How do you arrive at the 10 percent ?

Mr. Nerson. That was the legislative intent of S. 798, in their testi-
mony and their background work where they indicated that they set a
target for approximately 10 percent.

Mr. Drixax. Could you spell out the category? Who was in the 10
percent ?

Mr. Nerson. They did not spell out the categories,

Mr. Drinan. Well, roughly, did they ?

Mr. Nevrson. No.

Mr. Drixvax. I recall their testimony some months ago. Would they
be all first offenders mostly ¢ '

Mr. Nerson. Well, they were concentrating and I think the legisla-
tive intent again was the first offender was to be concerned but, again,
they did not want to restrict it or limit it to strictly the specific classifi-
cation of first offenders.

Mr. Drixax. Is the 10 percent a minimum or a target or what?

Mr. Nevson. We extracted it

Mr. Drixan. Who is we ?

Mr. NeLsox. The staff of the Bureau of Prisons who were working on
our proposal here. We extracted this from the testimony on the Senate
bill wherein the counsel to the Committee on Penitentiaries had listed
target cities and listed the number of clients they anticipated under
this bill and from that we determined that 10 percent was the figure
they were using and we applied this across-the-board to 1973.

Mr. Drivax. So of the 40,000 aceused, 4,000 roughly would go into
pretrial diversion?

Mr. Nerson. Yes, sir. That is what we are assuming is the intent of
the Senate and the intent of the Congress.

Mr. Drivaxn. Tell me this: Of those 40,000 how many actually go to
the Federal prison, roughly?

Mr. Nerson. Let me see. Of the 40,000 that gets me approximately—
in fact, I can give you the figure that 47 percent of those that are con-
victed will end up in a Federal prison. The remainder will be on
probation.

Mr. Drixan. Now, I am just trying to figure out the makeup of this
40,000 accused of Federal crimes and how many of those eventually go
to a prison: how many go on parole and probation and that sort of
thing, and finally, how many of them never darken the doors of the
Federal prisons?

Mr. Neusox. I just have to say that I do not have that specific infor-
mation. I will be glad to get that information, but I do not have it.
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Mr. Drixax. It would be helpful, at least to me, because I do not
know the group that we are talking about; that if somebody is accused
of a Federal crime, ordinarily, it is pretty serious and that they do have
various ways of pretrial diversion now, as you know better than I,
parole and probation, and that type of thing. But, I just do not know
the group, the 10 percent that we are talking about, from what category
they,would come. So, any further information on that, on how realisti-
cally this would affect Federal prison population would be helpful to
me at least,

Mr. Kastexyemer. I think, following up on the gentleman’s from
Massachusetts observation, it would be very useful 1f the Justice De-
partment could give us figures from the past several years of the total
filings, plus disposition in terms of incarceration, probation or what-
ever. And, furthermore, what percentage, whether it is 10 percent or
whatever, projecting into the future, if either of these bills is enacted,
or whether your present programs are continued, what number would
be diverted ? This is so we can comprehend the scope of the legislation
and of present dispositions in the Federal system.

Mr. Barse. Mr. Chairman, I have seen and reviewed this study by the
Bureau of Prisons where they come up with this 4,000 figure based on
the 40.000 total and I think we would have to admit that we are all in
sort of a twilight zone here trying to determine what offenses we are
coing to be talking about. That is the reason we are asking in our re-
quest to you to keep the legislation in the broadest sort of way so that
we have a great deal of flexibility here in the first year or two in mak-
ing determinations on what crimes to consider and what individuals
we bring into the program.

Mr. Kastexaerer. 1 appreciate that and I was not asking for cate-
cories of offenses or even types. But, merely as opposed to all those
again who are arrested or charged with Federal erimes, what disposi-
tion is made of the grand total.

Mr. Base. Yes, we ean do that.

Mr. Kastexmerer. And how many presently appear to be qualified
for pretrial diversion under the present system and whether either of
these bills change that in terms of projections of numbers and, 1f so,
how much. This would be very helpful to us.

Mr. Baise. We will attempt to do our best on that.

[Subsequently, on March 15, 1974, the Department of Justice sup-
plied the following information:]
DEPARTMENT OF JUSTICE,
Washington, D.C'., March 15, 1974.

Hon., RoBerT W, KASTEN MEIER,

Chairman, Subecommittee on Courts, Civil Liberties and the Administration of
Justice of the Committee on the Judiciary, House of Representatives, Wash-
ingtom, D.C.

DEAR Mi CHAIRMAN ¢ T am writing with regard to the supplementary informa-
tion requested by your Subcommittee on Courts, Civil Liberties and the Admin-
istration of Justice relative to the February 6, 1974 hearing on H.R. 9007 and
§. 798, During the Justice Department’s testimony several questions were asked
abonut the numerical composition of the candidates whom we anticipate would
be eligible for a pre-trial diversion program. Information was also requested
concerning the disposition of eriminal charges filed in U.S, District Courts by
major offense categories during fiscal year 1973. Since we did not have this spe-
cifie information at hand at the time of our testimony we are submitting it here-
with in accordance with the Subcommittee’s request,

Predicting the precise number of pre-trial diversion program participants
during the initial year is an uncertain process at best. The fact that eligibility for




the program is the prerogative of some 90 U.8, Attorneys and a larger number of
judges and magistrates, precludes any exact methodology for identifying this
target group.

A very reasonable approach to this problem, however, was made by the staff
of the Subcommittee on National Penitentiaries of the Senate Committee on the
Judiciary in July, 1972, Their method involved identifying the eriminal cases
filed in 36 of the major judicial distriets in 1968 and 1969 by offense category of
defendants who had no prior eriminal record. From this group they assumed that
approximately 209 of the first offenders who were charged with non-violent
crimes could reasonably be considered as candidates for this diversionary pro-
gram. The number of candidates identified through this procedure amounted to
approximately 109 of the total number of eriminal eases filed in the selected dis-
triets in both 1969 and 1968,

The 109, factor was used by the Bureau of Prisons as a rule of thumb for pro-
jecting pre-trial diversion eligibles not because of its irrefutable methodology but
because it was considered to represent the legislative intent of the Senate. The
methodology eould, of course, be refined to take into consideration the fact that
approximately 259% of the criminal cases filed would be terminated by dismissal
or acquittal and would generally not be congidered as part of the universe of pre-
trial diversion eligibles. This refinement would in effect reduce the universe of
eligibles in fiscal year 1973 from approximately 40,000 to 30,000 which in turn
reduces the number of anticipated eligibles from 4,000 to 3.000. The fallacy with
such calenlations is that the validity of the methodology is based upon a series of
fundamental eritical assumptions which may or may not relate to actual practice.

The attached table was prepared to provide the information requested con-
cerning the number of eriminal cases filed in fiscal year 1973 and their eventual
dispositions, This table was prepared from information contained in the 1973
Annual Report of the Director of the Administrative Office of the United States
Courts, It contains the actual number of criminal cuses filed in the U.S. Judicial
Districts of the 50 states and the Distriet of Columbia by major offense category
and projects the dispositions based upon the rates of dispositions for the eriminal
cases terminated in fiscal year 1973.

Finally, I would like to take this opportunity to reiterate the Department's
position with regard to the administration of funds to be appropriated for
counseling, supervision and other services for persons diverted from prosecution.
We prefer the language of S, 798,

Under the terms of S. 798, diversion services wonld be provided with the
flexibility necessary to meet the requirements and resources of each distriet in
which the program is administered. Services could be provided directly, either
through utilization of U.8. Probation Officers on a cost-reimbursable basis or
through contract with existing agencies and organizations capable of providing
such services.,

The responsibility for the delivery of these services should rest in the De-
partment of Justice which supervises the United States Attorneys and administers
the Federal Burean of Prisons with the necessary staff and expertise to provide or
contract for them. The Burean of Prisons has experience in this area through
similar responsibilities both with the administration of Title II of the Narcotic
Addict Rehabilitation Act and of community treatment programs throughout the
country.

Thank yon for affording us the opportunity to provide additional information
regarding this matter.

Sineerely,
W. VINCENT RAKESTRAW,
Aggistant Attorney General,
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Mr. Daxterson. Mr. Chairman, may I ask a question? Is there any
reason, since you have a statistical division, why you would not give
a breakdown on the types of offenses? There are certain types of busi-
ness offenses which are criminal in nature, but have no violence of fac-
tor or anything attached. I think that would be useful.

Mr. Baise. Yes, we can give you that cold breakdown of just indi-
viduals involved. Fine tuning it to the extent that we would all like
to have it would be maybe a little more difficult.

Mr. Kastexmeieg. The gentleman from Massachusetts?

Mr. Drixan. Thank you very much.

Mr. Kastexyerer, The gentleman from Maine?

Mr. Conex. Thank you, Mr. Chairman.

Let me say for the record and for those in attendance that I am al-
ways flattered whenever I am able to provide an enlightenment to Con-
oressman Drinan’s dilemmas. It is not often I can, but occasionally. I
think that the point he malkes on contrition for a sin as the beginning
of redemption and that is an accepted religious tradition. But what he
is saying is that it is not an acceptable tenet as far as penal work.

Mr. Drixax. I wish that your tenets were as good as your law.

Mr. Conex. I would like to turn to page 5 of S. 798. Do you have a
copy of Senator Burdick’s bill ?

Mr. Baise. Yes, I do.

Mzr. Conex. I would just like to get your opinion about this, what
appears to be a very broad immunity in terms of the top of the page,
where it says:

No statements made by the defendant while participating in such a program,
no information contained in any such report made with respect thereto, and no
statement or other information concerning his participation in such programs
shall be admissible on the issue of guilt of such individual in any judicial pro-
ceeding involving such offense,

And T am wondering whether the Department of Justice also sup-
ports that and whether or not that imposes any undue burden, in your
opinion, on the prosecution but, more importantly, T guess, what about
the use of statements about his innocence ?

Mr. Baise. Well, to answer your first question, we would concur with
that statement. And in answer to your second question, do we think it
would put an undue burden on the prosecutor, no, we do not. We think
tthat if there is a burden, he should then meet it at this point, and he
should not take advantage of any rehabilitative statements or steps
taken by the individual, so that is where we would go along with that,

Mr. Conex. And there would be nothing to preclude the use of such
statements or report bearing upon his innocence to be introduced in any
criminal proceeding then?

Mr. Baisk. I donot see any problem with that. no.

Mr. Conex. That isall T have.

Thank you for your testimony.

Mr. Kastexaeier. The gentleman from California?

Mr. Daxiersoy. I have no questions, And T have been in another
'meeting and T am late, I am sorry that I missed the earlier portion,
‘but T will try to make up for it.

Mr. Kastenmerer. We are happy to have you in any event.

Does counsel have any questions?

My, Dixo~. Just one.
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Mr. Baise, you stated one of the reasons why you support the Senate
version is because there is no provision in the House bill that the court’s
decision regarding the ultimate disposition of the charges be based
upon the success or failure of the rehabilitative scheme. I think you
may be mistaken on that, and T would like to call your attention to
page 5 of the Senate bill. The scheme provided there requires that the
charges shall be dismissed upon the expiration of 12 months if the pro-
bation has not been dropped earlier. There is a requirement that they
shall be dismissed after 12 months, whereas the House bill on page 5
provides that they may be dismissed by the Court after 12 months, only
following a consultation with the probation officer and the U.S. attor-
ney. So, it is, therefore, the House version which does not mandate the
dropping of charges. The Senate version does. Did you mean to say you
favored the House version there, rather than the Senate version ?

Mr. Baise. No: T think we want to favor the Senate version because
we believe that we will have reports which will have to be turned
over to the judge before he makes the decision and the House bill
says it may be dropped at the end of 12 months. We think that the
program ought to be ended at the 12-month period. I tried to determine
on what grounds, both in the other testimony and in the department
that we chose 12 months, and it just appears that the reason for that
is fairly arbitrary; that you get much beyond that period of time and
the offender may want to take his chances in going through with the
trial. If you get under that period if time, you may not have sufficient
time to rehabilitate him so we feel that 12 months is sufficient and you
ought to cut off the program at that point.

Mr. Dixoxn. Thank you.

Mr. Kastexmerer. Thank you very much, Mr. Baise, for your testi-
mony on behalf of the Justice Department this morning and both of
your colleagues.

Myr. Base. Thank you.

Mr. Kastenyemr. Next the Chair would like to eall Mr. Phillip
Ginsberg, the public defender of Seattle-King County office of publie
defender, and Marshall Hartman, national director, National Legal
Aid and Defender Association. Are either present ?

Mr. Harraan. Yes, Congressman. I am Marshall Hartman of the
National Legal Aid and Defender Association. Mr. Ginsberg placed
a call that he was delayved on an Amtrak train, caught somewhere be-
tween New York and Washington. And T spoke to him yesterday and
he told me he was leaving on the 6:30 train from New York, but he
is not here yet, and I am prepared to testify. However, T wonder if
there are other witnesses so you could pass us to the end ?

Mr. Kastenmeier. Yes; we can call another witness and if he does
not appear by then. you can testify.

Mr. Harraan. Yes, sir.

Mr. Kastexmerer. At this time the Chair would like to call Mr.
Rlnhlm't F. Leonard, prosecuting attorney, Genesee County, Flint,
Mich.
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TESTIMONY OF ROBERT F. LEONARD, ESQ., PROSECUTING
ATTORNEY, GENESEE COUNTY, FLINT, MICH.

Mr. Kastenserer. Mr. Leonard, you have a 37-page document here,
and I wonder if you could summarize it a bit.

Mr. Lroxaro. Yes, I do not propose to read it.

Mr. Kastenyemer. We would like to aceept your statement in full,
and it will be made a part of the record and you may proceed as you
wish.

[ Mr. Leonard’s statement appears at p. 59.]

Mr. Leoxarp. Mr. Chairman, and members of the committee, first,
let me express my appreciation for being invited to appear today to
talk about a very important matter: Diversion from the criminal jus-
tice system. First, let me also say that I regret that this is not a com-
mittee on how airlines treat passengers, because I would like to testify
on that also. I normally do not appear before a committee in a ski
sweater and a beard, but, unfortunately, they have not found my bag-
gage yet coming in here, and I had to come in from California. So, if
vou have a chance in this committee to discuss the treatment of pas-
sengers by airlines, I would like to testify in the future.

Mr. Daxmerson. May I assist the gentleman? I come in from Cali-
fornia pretty often, and T recommend the old satchel- -type briefcase
and carry it all with you.

Mr. Leoxarp. T usually do that but, unfortunately, I was out there
4 or 5 days, and I had two or three speeches on the west coast, so I had
to take more things with me. So, again, I apologize for my appearance,

Mr. Kasrenageier. It is quite all right.

Mr. Lroxarp. Let me first observe what the chairman has observed.
[ have given you, I think, kind of an extensive discussion of our posi-
tion on diversion, I had the pleasure of apponmfr before Senator
Burdick’s committee last spring to discuss the Senate bill and, at that
time, also, T entered a prepared statement, and some of it is in this
statement I have given you.

But, I have also tried to compare the two bills and made certain
observations regarding the bills. Let me start by saying that we have
been in the business of diversion now since about 1965. At the present
time, we are processing over 1.000 offenders a year and probably we
will be increasing that, as time goes on. The whole basis of diversion,
in my estimation, is the prosecutors’s discretion.

I am also somewhat concerned with legislation which deals with
the prosecutor's discretion, as we have in this piece of legislation,
although I support the concept of the legislation and its general con-
tent, primarily because it would provide services that prosecutors
need for diversion. However, I have some serious questions about some
of the provisions of the bill, particularly, as it relates to what I deem
to be infringements on the prosecutor’s discretion; that is, the con-
shtuhnnalltv of the bill as it relates to the separation of powers. We
are in the executive branch of the Government, and I would submit




42

that it is the common law prerogative of a prosecutor to decide who
1s going to be prosecuted and what the charge is going to be. I believe
that too often certain legislative acts manifest a deep suspicion of
prosecutors in trying to take some of these prerogatives away from
them. Tt may well be that some of this is justified, but notwithstand-
ing whether it is justified or not, it seems to me that we have to abide
by the constitutional mandate, and that is, we are a member of the
executive branch and have certain prerogatives and those prerogatives
are important to us. We intend to fight for them.

So saying, I am here to discuss what I believe might be infringe-
ments on these prerogatives based on this particular bill. T support the
bill, and its basic general concept : diversion. T have lived with it now
since T have been a prosecutor. We initiated the program of deferred
prosecution, which is a diversion program back in 1965 so, obviously,
I support it. I believe probably that our program is the first official,
organized diversion program in the United States, and T donot
think that is a particular achievement, but the fact of the matter is
we have a great deal of experience with it.

The National District Attorneys Association has published a
“Prosecutors Manual on Sereening and Diversion Programs,” and it
is here, and our program is discussed within it, pursuant to a research
investigation of the program done by the University of Michigan
for the State Plannng Agencies of the LEAA, and this manual is
available to anybody who would want it.

T think that there is a very important distinction that you have to
make, and T have heard it made in some of the testimony today. There
is a substantial difference between a diversionary program for juve-
nile offenders and adult offenders. I am not sure of the breakdown in
the Federal Government, but in the State of, say, Michigan, people
under 17 years of age are juveniles and, therefore, are not generally
susceptible to prosecution as an adult in the criminal courts. The
method of handling juveniles is substantially different in our State.
In the strictest sense, we do not employ an adversary proceeding gen-
erally in juvenile court. We do have some contested cases, but generally
there are very few contests in juvenile court. Therefore, diversion in
the juvenile setting is different. Intake is very important, and specific
diversion units are very important, as they relate to juveniles.

When you refer to adult proceedings, you are talking about a dif-
ferent concept where the prosecutor is more directly involved in
making decisions on who shall be prosecuted and what the charge will
be. Again, we talk about diversionary units. Our whole program is
conceived with the utilization of many community resources. I think
that too often in the past those within the eriminal justice system
have been perhaps somewhat arrogant in deciding that they know
better how to handle the problem of erime and what to do with crim-
inals, and how to solve their various possible psychological problems.
As a result, those within that system seem to say to the rest of the
community, which has various resources, experience, and expertise,
that once that person commits that crime, do not bother us any more,
it is our “ball game.” You stay away from us. We know how to handle
it, and the handling was done, as history indicates, very poorly. Either
they were sent to prison, where the rehabilitation rate is very, very
poor, or they were placed on probation, where supervision was some-
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what less than adequate. The result, in my opinion, is that we have
not accomplished the desired objectives through the traditional crim-
inal justice system.

I have been in the prosecutor’s office 17 years, 11 years as the elected
prosecutor. It long ago became clear to me that we have a tendency to
“averkill” in the criminal justice system. We put too many people in
the system itself, and we should be more concerned about selecting out
those individuals who can be better served by community resources, so
that we can “open up” the eriminal justice system. Those of us who
talk about wanting to help the individual, certainly have to look at the
other negative aspects, such as the impact that “mass-produced”
criminal cases have on the criminal justice system. As I said, I think
we have a tendency to “overkill.” Many of the cases that are in the
criminal justice system can be removed from it in many ways. Pri-
marily, it is my opinion that the best way is diversion, so that the
eriminal justice system is opened to the cases that should be tried,
either by juries or by judges, such as violent crime, public corruption,
organized crime, and consumer fraud. Those are the types of crimes
that we should certainly deal with in the eriminal justice system.

Now, our program results in a diversion of about 30 percent of the
felony charges we file every year, which causes our county court
system and criminal docket to be the most current in the State of
Michigan. There is no question that our judges are very supportive of
our diversion program because they feel that it has a direct cause rela-
tionship to the fact that we are the most current system in the State.
At the same time, the discretion and the decisionmaking powers in the
criminal justice system, as it relates to diversion in our community,
are solely the prosecutor’s. He decides who will be prosecuted and what
the charges will be.

We have set up a very refined criteria, and, that is, if a person is
charged, and if he fits under these criteria, and also under our general
criteria (which were commented on by the U.S. Justice Department
in referring to our program), he is eligible for diversion, with the
general criteria being eligibility only for first offenders, and non-
violent erimes. Now, there are exceptions to that rule. There have to
be becanse there may have been people who are now being charged
with second and third offenses, and if we had had a diversion program
initially, when they were charged the first time, we could have put
them into the program. So, we have to decide and determine \Jmt
cases will go into the program on an individual basis, including some
possible mutliple offenders.

We have a diversion unit which is independent of the prosecutor’s
office. The head of the diversion unit has 11 people who work for him
as counselors, chosen independently by him. The policies that will be
followed, obviously, must be a joint determination by the prosecutor’s
office and the diversion unit, because they are assisting us and helping
us in exercising our discretion. When an individual is chargeable, he
is eligible for diversion, and I say that because sometimes ﬂl‘("\‘ are not
even charged, and that is one of the key features of the program: to
try to avoid the arrest of the individual and the accumulation of
records which follows. We want to try to prevent that, and we have
fairly well organized our police departments so that they now recog-
nize which cases will be subject to diversion and which ones 1::‘0]:;1]:-1\'
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will not. The individual who may be arrested for burglary, if it is
late at night, obviously has to be taken in. At least in our jurisdiction
he does. But, the very next day, the police officer is in our office and
makes out a form in relation to that case, if and when it fits into the
criteria for immediate sereening by the prosecutor to the diversion
unit. Then, it is sent to the diversion unit where one of the 11 counselors
begins a more intensive workup to determine whether the individual
has the background and history which would make him acceptable
for our diversion program. That is, whether there are any factors
which we should be aware of that would cause him not to be acceptable
for the program.

At the present time, we accept about 75 percent of those people who
are diverted by the initial screening process. The second screening
process is done by the diversionary units, by the professionals them-
selves. At that time, after between 7 and 10 days, the recommendation
is returned to us as to what should be done with the offender.

Now, the reason for that is that we have to make the ultimate
decision. We cannot give to another agency, an outside agency, the
decisionmaking power of the prosecutor. That is, the prosecutor has to
decide who will be prosecuted. We must make that decision, even where
our decision may be based, to a great extent, on the recommendation of
the diversionary unit. In all of the years that we have been involved
with the program. I think it has only been on one or two occasions
where we have rejected the recommendation, and we have processed
now, in the 8 or 9 years we have had the program, over 4,500 individ-
uals. We reply very heavily on their proven expertise, their thorough
investigation, and their considered judgment.

Mr. Daxrerson, Mr. Chairman, may I ask a question at this point ?

Mr. Kastenmurer. Yes, of course.

Mr. Danierson. You mention that the diversion unit is independent
of the prosecutor’s office, and you have alluded to that two or three
times. Would you give us just a little outline of how it is set up, how
it is governed, financed, budgeted, operated, and so forth?

Mr, Lroxarp. Obviously, I used the term “independent™ becanse the
director runs his own program. And, I mentioned to you that, ob-
viously, the issues of policy and what cases are going to be handled,
and what cases will not be handled, have to be made in a joint deci-
sion with the prosecutor.

Mr, Danterson. How is he selected ?

Mr. Lreoxarp. Well, he is selected by me. He is selected by me, and
that is what T want to discuss. He has to be selected by me. Now, 1
could put him “out of business” by just deciding not to divert any
more people to the program.

Mr. Danterson. What you have really done, you have set up sort
of an autonomous unit within your office ?

Mr. Leoxarp. It is semiautonomous and is in liaison with my office.
1 still have some control in the sense that it is my diseretion which the
unit is helping me exercise, and T have placed it in the position where
the program is independently funded. Its director develops his own
programs, and its own concepts on rehabilitation. He does not have
to discuss those with me. He does, on many occasions, since the pro-
gram, if there is any failure in it, such would reflect on me, because it
1s a program that we initiated. So, I have to have some input.




Mr. Daxterson. When you go before your own funding agency, 18
his budget——

Mr. Leoxarp. Separate.

Mr. DaNiersoN. Separate from yours?

Mr. LEoNARD. ;\h:-‘.o*llfl']‘\‘ separate.

Mr. Daxterson. And he makes a separate presentation ?

Mr. Leoxagrp. Correct. He says what he needs. Of course, if he wants
some help from e, and there 1s a little political “insighting” that is
necessary, then I am going to make contacts with friends of mine whom
I might influence into giving assistance to him, and that has been done
in the past. But, he makes his own independent budget requests, and
he runs his own operation. It is outside of our office in another build-
ing. We obviously have a very good working relationship, however.

Mr. Danierson. Is his selection of personnel subject to your ap-
proval or veto !

Mr. Lronarp. Notat all. He selects his own people.

Mr. DaniensoN. Thank you.

Mr. DrinaN. Mr. Chairman?

Mr. KASTENMEIER. Yes.

Mr. Drinan. May I ask a question tying in your comments now
with the Federal law that is proposed? Would you feel under the
Federal law, and you are familiar with the Senate and the House
versions, would you feel that it does not apply to juveniles, since in
your testimony—and as we know, the Federal Government has had a
program of pretrial diversion for juveniles since at least 1946—would
you feel that you would just continue that which is conducted without
any statutory guidelines from the Congress ?

We are not talking about juveniles accused of Federal crimes at all.
Would that be your understanding ?

Mr. Leoxarp. That is my understanding of that bill.

Mr. Drinax. I am sorry the Department of Justice left before they
had this excellent testimony, because this is essential, that we are not
talking about juveniles either in the Railsback bill or the Burdick
bill ?

Mr. Leoxarp, That is my understanding. We are talking about
adult offenders. d

Mr. Drinan. Now, you make a good case here and this is the
best eriticism and constructive criticism of the Federal bills I have
seen, and on pages 30 and 31, you make out a case that we really should
leave it in the office of the U.S. attorney, and that testimony is persua-
sive although my mind goes both ways. But, would you feel that at
the Federal level, knowing the setup of how the U.S. attorney’s office
works and all, are there any places in the law that you would make
an exception on the basis of your vast experience, make an exception
to the total jurisdiction being vested at every point in the U.S. at-
torney’s office ¢

Mr. Leonarp. You see, I have no serious objection, as T testified
on the Burdick bill, that the court have an interplay with this. In
other words, I think, as I recall the Burdick bill, the court would over-
see it generally. In other words, if there is obviously a violation or an
abuse of the prosecutor’s discretion, they might put a stop to it. But,
if there were no such obvious abuse, they would just approve it, as in
form more or less, and then process it through. But I think that it is a
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healthy thing in the sense that as far as the community is concerned,
they should have confidence that the judge and the prosecutor are
assisting each other in making the decision, so that there is no viola-
tion of equal protection of the laws although we do not have such
judicial invelvement in our State, and, as a prosecutor, I would not
be prone to give the judge too much involvement with the exercise
of prosecutorial diseretion.

Mr. Drixax. On that precise question of equal pratection and civil
liberties questions. if A is given pretrial diversion by the U.S. attor-
ney and B is denied it, cannot B have a cause of action as unequal
protection?

Mr. Lroxarp. No. Let me just first say that the American Bar Asso-
ciation has a committee on this diversion concept, and T am a member
of it, and there has been a recent study done on that issue. And I, un-
fortunately, thought T had brought it with me, but I do not have it.
I will certainly get it for the committee.

Mr. Drixax. I am familiar with it. What is the answer?

Mr. Lroxarp. The answer is that I do not think that there is any
question that there would be no per se denial of equal protection to B.

Mr. Drinax. Why not ?

Mr. Leoxarp. It 1s a discretionary power of the prosecutor to decide
who is going to be prosecuted, or what allegation can be made in
every case, or whether not to prosecute. That is the reason for the
prosecutor having the discretionary power. e has to make those
decisions based on what he thinks is in the best interest of the eriminal
justice system, and of the community, and there absolutely is no legal
power that can force a prosecutor in making these decisions, unless
there is a total, absolute, and obvious diseriminatory abuse of his
digeretion, such as where there are both a black and white person who
could be tried. and he makes some comment such as “I am going to
try the black person and not the white person, because I think blacks
should be in jail and whites should be somewhere else” or something
like that. That, obviously, is a violation of equal protection and a
purposely diseriminatory abuse of his diseretion. I certainly believe
that something like that could be successfully challenged. But. where
the prosecutor makes a good faith determination that this is the best
way to handle this case and we do that frequently when we have mul-
tiple defendants involvd in eriminal cases—differential treatment of
offenders is quite legally proper.

Mr. Drixan. Maybe youn could solve it by the principles that yon
enunciate here on page 32, where youn say that in both the Senate and
House versions they wait too long before this whole operation gets into
effect.

Mr. Leoxarp. That is a very important part of it.

Mr. Drixa~n. Now, this is essential and this point has not been made
up to now. that in both bills this cannot happen until the time that
bail is set. and after he has been formally arrested. Now, you suggest
something very intriguing. that in vour program you do not even
allow the arrest to occur. This individual has been, I take it, appre-
hended and quasi-accused and, at that moment you begin the pretrial
diversion so that you defend against the possibility of the allegation
and the unequal treatment by just preventing it. Would yon tell us
how that could apply in the U.S. attorney setup ?

Mr. Leoxarn. May I make just some preliminary comments, becanse
this is a very important philosophical point in the diversion concept,
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Father. First, T think you have to recognize that there are various
types of diversion before trial: Before arrest, after arrest, before
arraignment, and what have you. We feel very strongly that diver-
sion must occur immediately upon apprehension, even before book-
ing, if possible. And then, as I have stated previously, we have fairly
well “trained™ our police agencies to recognize a case that obviously
or probably is going to be diverted. In many cases, they may arrest
the person and just give the individual what we call “an appearance”,
and then tell them to appear in the prosecutor’s office for initial sereen-
ing on a certain day, or the same day, so that there is no booking. and
no fingerprinting. and all of that is avoided. because that is one of the
major objectives of the program: To aveid the criminal record and
the stigma caused by the criminal record. So, obviously, if the indi-
vidual is first booked and printed and later released, you lose the
crucial impaet and destroy t'%}is objective. The President, in the State
of the Union message, mentioned what happens with all of these com-
puters, and what is going on all over the country, with the eriminal
justice programs, and with everything coming to Washington. Yon
can punch a button and you can find instant information, which is a
very dangerous thing in a democratic society. So, our thrust is to try
to keep the diverted individual totally out of the criminal justice
system, so that he will not be “branded” or “labelled,” as best we can.

Now, if it happens—and I do not know that the Federal Government
has this kind of a bill, but we have it in Michigan—if it happens that
they do get into the system, there ought to be a statute that requires
the return of those arrest records—and everything else that would
“label™ the individual—within a certain period of time after the dis-
missal, or the nolle prosequi, or the acquittal. And if such return is not
made, then the person who refuses to do so should be subject to crimi-
nal prosecution. We have a similar statute in Michigan, and it makes
our diversionary program much more effective. We can go to the
police agency and demand that they return arrest records: and if they
do not return them we will write a letter and remind them of their
statutory duty.

Mr. Drixnan. Well, could you get down to the nuts and bolts. You
say that everything should be precharge, preprosecution and extra
courtroom ?

Mr. Leoxarp. That is right,

Mr. Drixan. But in the apprehension of a person accused of a
Federal crime, they have a statutory right to get to the magistrate as
soon as possible. Are you suggesting even before that happens that
they get to somebody within the U.S. attorney’s office and he begins
to divert them?

Mr. Leoxaro. If it is feasible I think it should happen, and T believe
that it is feasible. I remember talking on the Burdick bill and the argu-
ment was that the arrangement was rather quick, and it was only a day
or two delay. I think that is lost time. I feel that the individual should
not even be exposed to a jail if he is the type of person we will decide
should be diverted. Why should he even be exposed to the acts that go
on in prigon or in a jail even for a night ? It seems ridiculous and ironi-
cally self-defeating to put him there. So, what we suggest is that the
person should be diverted as soon as he is arrested, and that can be done
right at the jailhouse with a screening procedure and setup, I think
that San Jose, Calif,, may be doing this now, where they have someone
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from the prosecutor’s office right there determining whether a person
fits the erteria for diversion and should be diverted out. So, I believe
it can be done right then and there even before booking.

Mr. Kasrenserer. On that point, if the gentleman will yield ?

Mir. Drivan. Yes.

Mr. Kastenseier. What are the criteria for diversion ?

Mr. Lroxarp. We will not divert accused murderers, for example,
under basie criteria.

Mr. Conen. Could I interrupt you for a moment?

Mr. Kastexmerer. In other words, dangerous persons are ineluded ?

Mr. Leoxarp. Well, generally, that is the rule, but, I mentioned
murderers in particular because we have diverted some armed robbers,
where the peculiar circumstances have justified it. I can recall a case
where a young man, married a couple of vears, became very depressed
because he had lost his job, and he was sitting out in front of a grocery
store where he had gone in before to try to get credit to bring some
groceries home. A woman came out and he stuck his hand in his pocket
and held her up, took her purse and went home. He told his wife what
he had done, and both of them agreed that it was just something he
could not do. He looks in the woman’s purse, takes it over to her house,
having found out her address, knocks on the door and says: “Here is
your purse. I am the fellow that just robbed you and you can have your
purse.” She says, “Well, I have called the police.” And he said. “Well,
I might as well sit here and wait for them.” He had never been in
trouble before. He could have been charged with a potential life
penalty crime, since his act was technically an armed robbery in
Michigan. Again, we diverted that individual.

Mr. Drinan, Who is #we™?

Mr. Lroxarp. Well, my office based on the diversion unit
recommendation.

Mr. Drinan., Who does the initial one? The officer of the law makes
the initial screening?

Mr. Lieoxarp. No, the prosecutor, the original sereening process when
they first come into the office, that is the first sereening process in it.
and, of course, it differs in different States, Tt might be somewhat con-
fusing. We make the decision on who shall be charged, and when they
come into the oflice they make out a form, if the case and the offender
fit the criteria. If they do not fit the general eriteria, there may still be
additional factors, I mentioned. and about 25 percent of our cases, in
fact, are not just first offenders, but are second and third offenders.
That decision may be made after defense counsel asks us to consider it,
or a minister or priest as the case may be, asks us to consider it, and we
will go back in and rethink it, and then send it over to the second
sereening, which is the diversion unit. So, the first sereening is done by
the prosecutor. In this particular case. I recall the defense attorney
coming in and asking us to consider it for diversion. Under those spe-
cifie eircumstances, we did. And that points out the danger of per se
excluding specific erimes for diversion by categories. T think the pros-
ecutor should have a great deal of leeway and flexibility in making all
of these decisions.

Mr. Kastenmerer. On the question of eriteria, this can be important
because it could differ from one place to another or from one jurisdic-
tion to another if it is left utterﬁv flexible. Furthermore, it. could also
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relate in terms of motivation of the prosecutor. On the one hand
whether he has too many cases to prosecute and cannot handle them all,
and whether he is diverting cases to unload, which the courts also
appreciate, or something on the other side of that coin, in terms that
he may enter into the criteria, particularly if it is so flexible that it
lets a murderer be diverted, if that is all there is to the criteria.

Mr. Lroxagp. But I think what is important here, Congressman, is
the fact that prosecutors have that discretion right now. They make
those decisions every day. My particular philosophy certainly is not
followed in every jurisdiction in the country. For example, 1 do not
prosecute people wfm are arrested for herion addiction, or mere posses-
sion or use of any drug. We have another diversion and treatment pro-
gram for such persons. It is a separate diversion program that we are
now talking about in regard to nonviolent felonies because my other
philosophy is that the problem of the bare possession or use of drugs
15 not a criminal justice problem, but it is truly a medical problem. The
people who sell drugs or profit from them will and should be prose-
cuted, and that is properly a law enforcement problem. Now, that is
my decision and that is my philosophy. I was elected and reelected with
that philosophy. That is my philosophy.

Now, you are going to have those differences in philosophy through-
out the United States in every jurisdiction. A lot of prosecutors do not
agree with me on that, but that is going to happen in diversion, any-
way, so, you cannot uniformly say that this prosecutor and that prose-
cutor are going to handle diversion exactly the same way, because you
are talking about their discretion, and that has much to do with indi-
vidual philosophy, and different individuals.

Mr. Kasrenmermer. Well, T appreciate that you have made clear that
you want to protect the discretion of the prosecutor. But, to the extent
that others are looking at the programs prospectively, or even examin-
ing the experience, it 18 useful for us to consider what are these criteria,
should they exist, or do they exist, and how is this discretion exercised ?

Mr. Lreoxarp. Let me just make one other observation on the problem
with criteria. I believe that criteria are important. The concept of di-
version is not new. The mechanics are new. The prosecutor has been
doing this from the beginning of his historical origin. But, you know,
when we started with criteria, they stated originally that you could
not have any juvenile record, no prior record at all. We needed to do
that in order, we felt, to get the support for diversion of the commu-
nity, because it was originally kind of revolutionary in the sense that
were formalizing it for the first time, so we thought we had to be
very, very strict and limited, so that the community would support the
program. I think our community generally does at this time, so we can
now be a little more flexible. But. originally, we talked about prior ju-
venile records as precluding eligibility for diversion. We later learned
after some experience that that type of criterion diseriminated against
the blacks, for example, primarily because we would look at the prior
juvenile records and find curfew violations much more evident in black
areas than in white areas. T think that this might have been a reflection
of the attitude of some police officers toward the black community, but
a lot of it was also economics.

You talked to the police officers as to why this was, and thev would
say: we would take the white youngster home who was picked up for
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curfew violation back to his neighborhood, we would drop him off, and
his mother or his father or both of them were there. But, when we take
the black child home, both parents would be working, so we could not
drop him off, and so we would have to take him to the juvenile home
or someplace else. And so immediately a record began for the black
youth, and he would have been excluded thereby from the diversion
program in the future. So, as a result, we had to become more flexible
in our consideration of prior juvenile records as an exclusionary cri-
terion. Now, juvenile records are not anymore that highly weighed in
our program, other than where they indicate clearly a matter of prior
anti-social activity, and then we will consider them. But, I think that
that is one of the dangers of too firm and rigid rules. I believe that
there ought to be great flexibility in the prosecutor, and that he should
be given encouragement. If the court wishes to have some involvement
in 1t, I have no serious objection to that, as lorig as the decisionmaking
process is kept with the prosecutor, because he has the responsibility
of degciding and making those decisions. There is one other factor that
I would like to mention before I forget : we have got to recognize that
there are tremendous community resources that are already paid for by
the Government. Some of them are public, some of them are private,
and some are Community Chest resources, available to our community,
which we have never used before, Now, our diversion unit utilizes all
of those resources in counseling, work development, and in skill devel-
opment, and we even have programs for scholarships if an individunal
cannot afford to go to college, and he is obviously someone who would
like to go to college. We will provide scholarships for them. and we will
get the funding from some of the trust funds in the community.

All of these resources and facilities are there. We have just never
msed them in the past, and it seems to me that diversion is the mode
and procedure to use them,

Mr. Kastexyeier. Does the gentleman from Maine have any
questions?

Mr. Conen. No. I just had a point, Mr. Chairman. I think you stated
originally that in terms of eligibility, what you draw as vour distine-
tion would be a first offender of a non-violent erime. Is that the basic
guideline you use?

Mr. Lroxarn. The basis, general, and original guidelines, yes,

Mr. Conrx. I was just wondering, would that exclude assault cases?

Mr. LeoNarn. Generally.

Mr. Conex. Simple assault ?

Mr. Leoxarn. But keep in mind that the original concept of diversion
took into account our community. the attitudes of our community, and
we had to move slowly. And this is a political issue, a political question
that we had to move slowly on, so that we could not include this, al-
though in my estimation, assault cases, at least many assault cases, can
be included in diversion. So, that is why I would say do not limit it
absolutely to non-violent crimes because we are trying to work on this
now. Many of our assanlts, our burglaries or armed robberies. or our
purse-snatches and similar cases, ave directly related to drug addiction.
I also recognize the fact that most of the problems that are created in
our community and which are sent to prison with the offender only
coming back to our community worse than they have been, so I am of
the philosophy that we really should be doing more in the local com-
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munity with minimal security confinement, and treatment. Those prob-
lems are our problems, and we have to solve them in our own local
community.

If an individual is an addict, and he commits an armed robbery, and
if that addiction is really the basis of his anti-social behayvior, then
we can correct that addiction problem in our own community, and, 1t
seems to me. that is where we should be doing it. At the present time,
we are trying to develop in our county jail such a unit, and we are
working with the Odyssey House in New York. We have an Odyssey
House in Flint, Mich. But, we are considering one where we might
divert even armed robbers, and it is very difficult to tell the commun-
ity that you are not going to prosecute an armed robber, and that you
are going to put him back on the street. But, if you tell them—*“Look,
this guy has an addiction problem, and we are going to keep him off
the streets, we are not going to send him to prison, but we are going
to put him in an institution, or put him in a rehabilitation center where
he is going to get treatment, and then when he comes out he will not
have the drug addiction problem, and we will counsel him on work,
and we are going to work on that.” Then, maybe in 2 or 2%2 years,
we can take him out and we will get him a job, and work with him
and dismiss his armed robbery charge™—then, I do not believe that
they will have any objections,

Mr. Conex. What distinction do you draw between the handling
of juveniles and adult offenders?

Mr. Kastexmerer. The Chair observes that the House is in session
and we will be called in just a few minutes. We have two more witnesses
and we would appreciate it if you would be brief in your answers.

Mr. Leoxarp. Our diversion program is only for felony offenders,
and I think what we have to recognize is that it does not mean that
misdemeanors should not be diverted. Tt’s just a question of money and
finances that we have, and where we think we can do the most good.
We do not have a juvenile diversion program because a juvenile is.
in our jurisdiction, usually under the sole auspices of the probate
court. They make all of the decisions in regard to juvenile prosecu-
tions: which ones will be charged, which ones will be filed on, and
which ones will be released without filing. But, there are some juris-
dictions that have juvenile diversion, and I would just recommend to
you for your reading, “Diversion from the Juvenile System”, which is
written by Dr. Percy and Dr. McDermott, of the University of Michi-
aan, and which is a LEAA-funded project. This is really an outstand-
ing work on diversion for juvenile offenders. We do not have such
diversion because we do not get involved in deciding who will be
prosecuted and who will not in the juvenile system in Michigan.

Mr. Comex. Thank you very much.

Mr. Kastexserer. On behalf of the committee, the Chair wonld
like to express our gratitude for your most valuable testimony based
on your long experience and your special insight into the question be-
fore us.

Thank you very much for coming.

Myr. Leoxagrp. Thank you very much.

Mr. Daxtersox. May I inquire, T know that Mr. Leonard came in
kind of late today, and is he going to be back tomorrow, or is this the
last chance we are going to hear from you?




Mr. Lroxarp. Well

Mr. Da~tenson. I am not asking you to stay over, I am just trying to
find out.

Mr. Kastexyemer., No, this completes Mr. Leonard’s testimony.

Mr. Daxtersox. Well, I wish you were here longer. I will restudy
your presentation.

Mr. Kastensemr. Yes. As I pointed out at the outset, Mr. Leonard
has a 37-page statement and I invite every Member to read it
thoroughly.

Mr. Lroxarn. T would have liked to have commented on the question
of a plea of guilty or an admission of guilt as related to diversion pro-
grams. That is a very interesting area.

Mr. Drixax. Thank you.

Mr. Kastenmerer. Thank you.

Mr. Daxterson. Thank you very much.

Mr. Kastexyermrer. The Chair would now like to call Mr. Philip
(iinsberg, Public Defender, Seattle-King County Defender Associa-
tion: and Mr. Marshall Hartman, National Director, National Legal
Aid and Defender Association, Chicago, TIL

TESTIMONY OF PHILIP GINSBERG, PUBLIC DEFENDER, SEATTLE-
KING COUNTY DEFENDER ASSOCIATION, AND MARSHALL HART-
MAN, NATIONAL DIRECTOR, NATIONAL LEGAL AID AND
DEFENDER ASSOCIATION, CHICAGO, ILL.

Mr. Kasrexmemr. Gentlemen, we have Mr. Ginsberg’s statement
which is a 15-page statement with some

Mr. Ginssere. Attachments.

Mr. KasteNnMEIER. (continuing). Accompanying material, and with-
out objection it will be received and made a part of the record, includ-
ing the article which you have written, called “Pre-Trial Diversion
and Deferral Programs: The Lady or the Tiger?” And also, “Pre-
Trial Diversion: Bilk or Bargain ?” by Nancy Goldberg. Those will be
received and made a part of the record.

| Mr. Ginsberg’s prepared statement, with attachments, appears at
p. 72.]

Mr. KastenyEier. Mr. Ginsberg, may I say that the Chair is mind-
ful that travel in this country is difficult and perilous. The preceding
witness arrived without his clothes, and you arrived late. But, none-
theless, we will carry on. And you are most welecome, Mr. Ginsberg,
and Mr. Hartman, and you may proceed, sir.

Mr. Gixspera, Fine. Thank you very much.

I appreciate the opportunity to be here. I took the precaution of
wearine all of the clothes I brought, so T did not face the same problem
as Mr. Leonard.

Perhaps I could be most helpful to the committee by picking up on
his comments. T was very impressed with his statement. T will assume
that all our materials have been read or understood and I will not
belabor them.

There are three different times in a lawsuit, in eriminal proceedings,
when there can be some form of deferral or diversion. I think what
Mr. Leonard is talking about is the cream-of-the-crop type of
diversion.
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Mr. KasTenMEeIer, Pre-charge.

Mr. Ginseere, Pre-charge, and I think I basically would share most
of his comments with one exception and, that is, one addition perhaps.
You have to make counsel available even at the cream-of-the-crop
level, because there is always a possibility of running into Miranda
situations.

However, we have also dealt with the cream-of-the-crop probably
fairly well, certainly in enlightened districts like in Mr. Leonard’s.
and T think like Seattle-King County. I would like to spend a minute
talking about other areas, where there can be useful diversion without
any intrusion on due process and the adversary system, and still
achieving the same benefits that are outlined under the two bills.

One more departure, I prefer some of the provisions in the House
bill because it does leave the court some power. If a defendant is not
working out in the program the case still géts back to the court where
under the Senate bill, all aspects of discretion are left exclusively in
the hands of the Attorney General or the U.S. attorney.

Mr. Kastenyemer. The Chair would observe that I think both of
the preceding witnesses, Mr. Leonard and Mr. Baise of the Just 1ce
Department tended to prefer extensive prosecutorial discretion in
terms of the advance of the system, unlike anyone else who might
not necessarily have the same point of view.

Mr. Ginspera. Well, the thrust of my comments deal with the role
of the individual, that is the defendant, and the aim here is to do
many thmgs, and primarily, as I take it, is to try to do better with
recidivism. My feeling is that if you involve the defendant signifi-
cantly you are going to have a better chance at having better results
than recidivism. By involvement, I mean that the defendant should
have some role in defining the program, the community program. In
our office, in the Public Defender’s Office in Seattle-King County, most
of the discretion on diversion initiates with the defendant. He is not
sought out unilaterally by the prosecutor, but rather he and defense
counsel, and we use an ex-offender to develop a program, and pursuant
to local court rule, we present to the court the program at the appro-
priate time. I started originally by saying there were different levels
during a criminal proceeding when diversion might be appropriate,
and we discussed the cream-of-the-crop.

This bill really talks about deferred prosecution that is at a second
stage when you can have a meaningful diversion, and the third stage
is deferred sentencing and that has proved to be guite workable, and
I would like to say it has proved to be effective. We do not have the
data yet but T am hoping that our program will run long enough to
have some meaningful evaluation. The reason that T prefer the de-
ferred sentence over deferred prosecution is you avoid the inherent
coercion potential with deferred sentencing that you have with
deferred prosecution. There is danger that the decision on bail might
be influenced by the decision whether or not to accept or reject a com-
munity program. There is a greater fear in my mind that the innocent
defendant will opt out for a program rather than maintaining his
presumption of innocence and proceeding to trial. You avoid both of
these risks by a deferred sentencing situation. In other words, vou
do not look to community alternatives. you do not look to diversion
until after vou have completed the adjudication process.




Mr. Kastexyerer. That contemplates a trial in each case?

Mr. Ginseerc. Or a plea.

Mr. Kastenyeeg. Or a plea.

Mr. Grizspera. But I do not think you should prejudge the merits.
I am concerned that the basic rights that are still very important un-
der the fourth, fifth, and sixth amendments may be seriously devalued
if there is never any review or opportunity to have purely legal de-
fenses resolved. T am also concerned about the defendant who has an
actual factual defense of I did not do it. But, I think there should be
room for court review of the fourth, fifth, and sixth amendment de-
fenses and the whole area of due process.

So, my first point would be that I prefer use of deferred sentenc-
ing rather than deferred prosecutions. I think it achieves all of the
benefits in terms of genuine rehabilitation.

The second point I woilld like to make is on the role of the defendant
in planning an alternative. We think that there is a better chance for
the rehabilitation program to work if it is one that is voluntary and
is consistent with the potential and ability of the defendant. We law-
vers have the responsibility to be active at disposition. We have dele-
gated part of that responsibility to a large extent to paraprofessionals
who are ex-offenders on our staff and the reason beine that we think
that paraprofessionals are less likely to superimpose their jndgments
on what is best for the defendant. If the defendant can be meaning-
fully required to say what he wants to do, and to put it in general
form, then our office has the capability of translating that general in-
tention into a program. As Mr. Leonard said, there are numerous exist-
ing community resources, hundreds and hundreds and myriads of
them if you put them all together in terms of residential, mental
health, and job training or education programs. But, if the defendant
is the place you begin in defining a program, 1 think you have a better
chanee of ending up with a genuine rehabilitation,

Both bills look to the Attorney General or the 1.S. attorney to de-
fine the program. I would question, not being disrespectful, but T
would question the ability of the Attorney General or even a probation
officer to meaningfully create a program for the typical offender.

I am going rather quickly becanse T am impressed with the hour
of the day and vour other responsibilities, and I hope that I have not
understated anything.

Mr. KastexmEemEr. I appreciate that very muech. As a matter of
fact, we are taking up on the House floor a matter of great interest to
this committee, as well as the Congress and the country. The first
order of business will be the question of whether this committee, that
is the Judiciary Committee, shall have subpoena power in terms of the
question of impeachment of the President.

Mr. Ginsberg, let me ask just one other question :

There are some people. as T understand it, who express apprehension
about the precharge program insofar as they feel that it may lead to
poorer police practice because if police officers anticipate precharge
diversion. they will not be as assiduous in guaranteeing the rights
necessarily of the person involved nor, indeed, of practices which are
normally brought to light in the consequence of a trial or any final
disposition of such a matter in the eriminal justice system. Is that
something you are aware of ?
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Mr. GinsBerc. Yes, I am. I tried to allude to that. Tf you have de-
ferred prosecution or precharge diversion, there is that risk, the risk
that produced the Mapp decision, and the risk is greater now with the
recent decision with regard to the legitimate traffic stop, or the appear-
ance of a legitimate t traffic stop be m,-:thn justification for a total search,
the decision 2 months ago. When 1 referred to precharge diversion, I
am talking about pure diversion. Under precharge diversion, as I
outlined it in my article in the Washington State Bar News, there is
no program. The person is simply kicked totally out of the system
without the stick. The carrot is to get him out and there is no stick.
There is no program. So, 1 do not think if we limit it that w: ay, 1 do
not think we are going to face the problem of sloppy police practices
if the officers know that the ¢ tharge is simply to be kicked out and the
defendant. walks out without any supervision or any kind of control.
I think that he is less likely to be aggressive to the extent of over-
looking due process, if you leave diversion at the sentencing level. In
other words. if you defer sentencing then the defendant has had the op-
portunity to raise all of the constitutional questions dealing with the
police conduct that I am eoncerned about, and T am glad you asked be-
cause I was not clear. I would apparently disagree with Mr. Leonard
in that if vou are going to kick someone out of the system, kick them
out all of the way from the system and the cream-of- the-crop probably
does not need a whole lot of program. The man that he mentioned, the
armed robbery with the young man, he does not need to be in the pro-
eram at all. Kick him all the way out of the program because he has
resources and he has the internal stability to make it. T am more wor-
ried about the people who would not get the blue chip treatment, and
I think you should expend your resources, and predicate that upon the
full use of the due process. adversary system.

Mr. Kastexyerer. I yield to the gentleman from California.

Mr. Daxtmerson, I am listening. I have no questions. I do not want to
waste the time here. T would rather absorb information.

Mr. Kastexymemer. The gentleman from Maine, Mr. Cohen?

Mr. Conex. Well, T do not know that I have any other questions,
either. Perhaps just one point, Mr. Chairman.

I am concerned, as vou ave, about the notion of it going to the
charge phase. It seems to me that gets us bac L into the plea
bargaining area where you have to go through that process. We had
earlier testimony about the admission of ;_rullt being a precondition to
qualifying and it seems to me that one of the great benefits of this pro-
gram is to channel our resources and to expedite this whole process
to get someone back into a rehabilitative program w ithout all of the or-
deal, and the charge and the defense lawyers and the plea bargaining
process. And so I have some great reserv: 1tions about that.

Mr. Daxterson. Mr. Chairman, T have one question, if I may.

As I understood if, vou questioned whether the prosecutor could
structure a program of diversion and would be the proper one to pre-
seribe the program. To whom would you delegate this?

Mr. Grzseere. There are two alternatives, sir. I think to entrust the
same part of our system to the prosecutor with the decision to change
as well as the disposition decision is a mistake. It is probably an unwar-
ranted delegation of power. The two alternatives I would snggest are,
in theory and I think in practice, the attorney for the defendant and
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the defendant have a relationship—the attorney-client relationship. I
think that is where ideally the discussion for diversion should be initi-
ated. That would avoid the problem of confidentiality of Miranda, It
also would be taking advantage of the traditional attorney-client vela-
tionship, meaning the attitude of trust. Then if the attorney and client
are in agreement, you obviously have to involve the prosecutor or the

U.S. attorney and the court so it is a three-party arrangement. That
is set forth in a recent statute enacted in the State of Washington
called the Adult Probation Subsidy Act where all three parties have to
agree to the alternatives.

The one I have a reservation about is an independent third party. I
have doubt that there is really such an entity as a federally funded in-
dependent third party. There has always been a dilemma that every
good probation officer has of wearing two hats.

Mr. Daxterson. It does not bother you to involve the judicial de-
partment in what is, bagically, an executive function ?

Mr. Grzspera. No. I think disposition is a judicial function. The
judge is supposed to hear propositions or proposals or motions from
the defense and the prosecution and traditionally has made rulings on
disposition on sentencing, to a large extent. The only authority that the
court really has for 90 percent of or most of our eriminal justice filings
is in sentencing. So, I would say, sir, that is the traditional source of
discretion, -

Mr. Kastenyemr. Mr. Hartman, did you want to add something?

Mr. Harryan. I wanted to comment. if T have the indulgence of the
committee. T thought T would just add a few words.

Mr. KastexyEeier. Very briefly. We have a quorum call on.

* Mr. Hartaan. I think we are substantially in agreement. Mr. Gins-
berg and I represent the same organization. But. just to put a general
thrust on the pieture and also to just mention a few speecifics, I would
like to do that in a few seconds, if T could.

The general thrust that T am going to make is that T have a great
cynicism about the whole prospect of pretrial diversion. and just to
put it in a framework, I appeared on the program related to plea bar-
gaining called “The Advocates,” in which the prosecutor stated that
often if he had a weak case or if they had a motion to suppress which
micht be granted, that that might be a ease that he might divert out
of the system. Now. with this oceurrence then is the discussion that was
had this morning abont whether we are wasting resources on people
that oucht not to be in the svstem at all. And so, with that caveat I
think we have to really reexamine whether we want a system of pre-
trinl diversion. which mioht even come past that.

Just to look specifieallv at the bill. T want to touch on one matter
which has not been tonched on too mueh. and that is the matter of revo-
cation. I think that Mr. Ginsberg clearly stated our position that the
publie defender onght to be in on the process at the very beginning, and
there onght to be no pretrial diversion where a prosecutor really talks
to the defendant. T think that is really improper coercion. And you
have the sitnation also with the question of revoeation. where it seems
to me, especially where the prosecutor is allowed to terminate a per-
son’s involvement in a program. that that violates the kind of svstem
contemnplated in other areas of the law. For example. now in probation
and parole areas, there is a right to have counsel. In Goldberqg v. Kelly
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and Gagnon v. Scarpelli, and other cases similar to that there was a
right to hearing, either welfare or probation, and we suggest when
there is going to be some kind of revocation there ought to be some
standard set out, and at least there onght to be some kind of hearing
by the court as to whether or not the person could be revoked.

I think the committee for its time and I hope that our caveat, in clos-
ing, is that perhaps further study ought to be given to this whole area
before this specifie bill is passed.

Mr. Kasr#xyeier. As I understand it then, Mr. Hartman, you and
your association have reservations about these two bills and on balance,
at this time, tend to oppose them. But, Mr. Ginsberg, I assume that
vou said that on balance, you inferred that on balance you would take
the House bill with reservations. Is that not your position, sir?

Mr. Ginsperg. There are some things in the House bill T prefer
over the Senate bill. The Senate bill makes clear that confidentiality
will be maintained and that provision is not in the House bill. The
House bill, however, does give the defendant and the court the chance
to review the revocation situation and my suggestion is I think pre-
trial diversion can be workable. I prefer, and I think we have proven
that diversion at the sentencing phase is more consistent with the
American criminal justice system and the adversary system.

I would suggest the bill be expanded and talk about diversion at
all levels, precharge, deferred prosecution, and deferred sentencing. T
think you are going to preserve all of the system, plus achieve or at
least try to do a better job on recidivism where we are all failing, if
we utilize pretrial sentencing. I have grave doubts and concerns about
the constitutionality and the inherent coerciveness in deferred
prosecution.

Mr. Kastenmemer. Thank you, Mr. Ginsberg and Mr. Hartman, for
your contributions this morning on the set of bills and the proposals
before us on pretrial diversion. We appreciate both of your reputa-
tions in the field and the difficulties attendant to your actually appear-
ing this morning.

This concludes our testimony this morning until tomorrow at 10:30
in this room, at which time we will continue the hearings on bills
relating to pretrial diversion.

[ Whereupon, at 12 :25 p.m., the hearing was adjourned to reconvene
on Thursday, February 7, 1974, at 10:30 a.m.]

[ The Statement referred to at p. 29 follows:]

TESTIMONY OF GARY BAISE. AssocIATE DEruTY ATTORNEY GENERAL, OFFICE OF
THE DEPUTY ATTORNEY GENERAL

Mr. Chairman and members of the Subcommittee :

I appreciate the opportunity to express the views of the Department of Justice
on H.R. 9007 and 8. 798. These bills would provide a means whereby certain
arrested criminal offenders in the Federal district courts could be placed under
a plan of community treatment prior to being brought to trial. Upon successful
completion of the program, the charges would be dismissed. Failure to respond
to the program would result in resumption of prosecution.

Diversion of eriminal defendants, or the practice of not proceeding to the
trial and sentencing of some offenders, is not a new idea. There are several areas
of decision-making in the eriminal justice system where the process of arrest,
prosecution, trial and adjudication may be interrupted. These decizions may he
based on a number of factors including, of course, a recognition that inearcera-
tion may be of more harm than good for some individuals as well as for society.




On the other hand, legislative recognition of diversion is a relatively modern
concept and one which we welcome. Administratively, a pretrial diversion plan
has been in operation in some distriets for a number of years—the familiar
Brooklyn Plan in various parts of the country and another system in the East-
ern District of Pennsylvania—and there is some question as to whether or not
it is necessary to have Congressional approval of these activities. However,
Federal legislation can assure both sufficient funding for a successful nationwide
program and greater public acceptance of the practice as a rehabilitative
corrections measure, A formalized method of interrupting the prosecution of
certain defendants can provide more uniform treatment than has previously
been afforded, standards and guidance for those involved in the Process, and a
more available means of evaluating the success or failure of the concept in
practice. Perhaps of equal importance, legislation, such as that which we are
discussing today, can provide for a eriminal matter to be brought to trial and
adjudicated if the defendant fails to respond to a program of rehabilitation
within the community.

While we support a system of pre-trial diversion for certain eriminal defend-
ants, we are convinced that the Congress and those involved in the eriminal
process must proceed with caution and that legislation must be ecarefully
designed to afford the greatest protection to society and to the individuals
concerned, as well as to provide for the most effective integration of the plan
within the judicial and corrections system. In our view, several of the provisions
contained in 8. 798 provide a preferable means of achieving these goals.

Both these bills would give authority to the Federal district courts to release
certain individuals to a program of community supervision with suspension of
prosecution for a period of not more than one year,

Without going into detail on all the provisions of the bills before you, T
would like to peint out the major difference which leads us to prefer S. 798,
as presently drafted.

H.R. 9007 would permit the court to set the conditions for release, dismiss the
charges or authorize resumption of the prosecution of charges without reliance
on either the guidance of the attorney for the Government or specific eriteria.
While the recommendations of the Government attorney would be required prior
to the initial or extended release, the charges could be dismissed after consulta-
tion with him, but not necessarily with his assent or that of the probation officer
supervising the defendant. It is our view that the traditional concept of prose-
cutorial disceretion is eroded in this respect. 8. 798 would require the concurrence
of the attorney for the Government in each phase of the release program thereby
enabling the Government to retain to a greater extent the authority to determine
whether or not a charge should be prosecuted.

Furthermore, the House bill has no provision that the court’s decision regarding
the ultimate disposition of charges be based upon the success or failure of the
defendant under the rehabilitative scheme, We believe that disposition should be
dependent upon the results of the supervised release, Aside from the basic need
for legislative limitations in this respeet, the absence of criteria for the court
would dilute the value of release records for the purposes of evaluation and
assessment of the program.,

Under the provisions of proposed Section 3173(a), in H.R. 9007, an individual
would be placed under community supervision for an initial period of ninety days.
Supervision could be provided by the court for an additional nine months, if
recommended by the attorney for the Government. We believe this provision to be
unduly restrictive and support the provision of 8. 798 for supervision for up to
one year initially, without requiring an extension by the court.

In commenting on legislation on this subject, the Department of Justice has
supported a requirement that a defendant be disqualified from eonsideration for
pretrial diversion in the absence of his admission of guilt or his failure to accept
responsibility for the wrongful conduct on which the charges are based. While
we have always recognized the difficulties inherent in such a requirement, we feel
that successful rehabilitation is problematic for those individuals who maintain
their innocence or who wish to plead not guilty. Proposed Section 3171(a), in
requiring the recommendation of the attorney for the Government prior to initial
release under supervision, could provide a satisfaetory solution to our problem in
this regard. However, we believe it would be advisable to reinforee this with a
statement of Congressional intent that defendants who are insistent upon their
innocence would not be eligible for placement under a community supervision
program.
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Finally, with regard to the administration of funds to be appropriated for
counseling, supervision and other services for persons diverted from prosecution,
the Department prefers the language of S, 798,

Under the terms of 8, 798, diversion services would be provided with the flexi-
bility necessary to meet the requirements and resources of each distriet in which
the program is administered. Services could be provided directly, either through
utilization of U.8, Probation Officers on a cost-reimbursable basis or through con-
tract with existing agencies and organizations capable of providing such services,

The responsibility for the delivery of these services should rest in the Depart-
ment of Justice which supervises the United States Attorneys and administers
the Federal Bureau of Prisons with the necessary staff and expertise to provide
or contract for them, The Bureau of Prisons has experience in this area through
similar responsibilities both with the administration of Title IT of the Narcotic
Addict Rebabilitation Act and of Communty treatment programs throughout the
country.

In conelusion, let me reiterate our support of the concepts apd objectives
embodied in H.R. 9007 and 8. 798. With over two-thirds of the people within the
corrections system on probation or parole, the central question is no longer
whether or not to treat eertain offenders within the community, but when and
how to do so most suceessfully. The recently published Report on Corrections
of the National Advisory Commission on Criminal Justice Standards and Goals
states that evidence “suggests that diversion may warrant consideration as the
preferred method of eontrol for a far greater number of offenders.” With a diligent
effort to carry out the purposes of a pre-trial diversion plan, and with fuall
utilization of the resources available, we believe that this program can be of
real benefit in rehabilitative efforts,

I will be happy to answer any questions the committee may have about our
position on any aspects of the bills T have not addressed.

[ The statement referred to at p. 41 follows:]

STATEMENT oF Ropert F. LEONARD, PROSECUTING ATTORNEY, GENES
CounTY, MICH,

Deferred Prosecution and Community-Centered Diversionary Programs: The
Gienesee County, Mich. Erperience, and Comments on 8, 798, H.R. 9007—
Proposed Federal Legislation

INTRODUCTION

The snccessful implementation of a felony diversionary program of deferred
prosecution in Genesee County, Michigan, a county of nearly 500,000 people, has
taken place over the course of the last decade, since the concept was initiated
by me in 1965. The Genesee County Citizens Probation Authority has been the
first and foremost expression of a large-scale program of diversion. A year-long
university research study conducted in 1972 under the auspices of the State
Planning Agency of the Michigan Office of Criminal Justice Programs revealed
the basic conecepts of deferred prosection probation, as developed and practiced
by my office through the Citizens Probation Authority, to be a dramatie success
and of tremendous benefit to both the public at large and to every person and
official who has any connection with the operation of the criminal justice
system in Genesee County, Michigan,

Legislators and judges on both the state and federal levels throughout the
United States, as well as the general publie, have all long since recognized the
patent major defects and deficiencies which exist in the present operation of
the criminal justice system in America—some of the more significant defects
which are ;

(1) the “assembly line"” processing of accused persons in our courts in an
attempt to ameliorate ¢he hopelessly clogged criminal dockets of our courts;
(2) the commingling in our jails and prisons of truly hardened and non-correct-
able violent criminal soclopaths with non-violent, youthful, and misguided of-
fenders, the latter who, but for their often inevitable entry into prison under the
standard and traditional c¢riminal warrant process, might have been able to
avoid stepping onto the treadmill of recidivism and future eriminal conduct;
(3) the lengthly delays between the time when an offender commits a eriminal
act and the ultimate time when he is required to “pay the price” for his act

! Bee State Planning Agency, Office of Criminal Justice Programs report : Deferred Prose-
ecution and Criminal Justice, Grant No. 2-10-05-0730-01.
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to society, which only insure that said offender will learn no lesson at all
from his ultimate punishment because he has long since forgotten or rationalized
away his prior conduet, and thus cannot understand the meaning or reason
for his final penalty : (4) the indelible and permanent labelling of many such
nonserions “lawbreakers” as “eriminals” and “ex-cons,” who will retain such a
stereotyped designation for the rest of their lives, along with the concomitant
social stigma, ostracism, disgrace, and loss of status as a full-fledged citizen in
our society: (5) the tremendous expense and cost of funding programs of post-
conviction probation, whieh fail to adequately supervise probationers becanse
of intolerally high caseloads, and which thus fail to stem the unnecessarily high
rates of recidivismm demonstrated by such probationers; (6) the “marketplace”
atmosphere existing in our eriminal courts as a result of the necessary evil of
“plea-bargaining,” which prosecutors and courts have been foreed to engage in
and employ for the practical and real reasons of economy, expediency, lack of
manpower, and lack of the huge financial resources which would be required to
try every case to conclusion on the most serious offense actually committed by
the offender.

There has indeed been much proper and warranted eriticism of all of the
above-deseribed ills in our standard and traditional system of criminal justice—
a system which has been crying out for change, for innovative, positive, and
thoughtful new approaches and solutions to all of the aboyve serious concerns,

The Genesee County Citizens Probation Authority is a model diversionary pro-
gram of deferred pre-prosecution probation, which has successfully served as a
unique and innovative partial solution to all of the above defects in the operation
of the eriminal justice system, as well as to the most fundamental problem which
confronts all of us—the ever-increasing rise of crime throughont the United
States,

By selectively diverting certain non-violent and non-serious offenders to volun-
tary programs of preprosecution probation before any formal criminal warrant
is issued or any formal eriminal charges are lodged against them, many of those
accused persons who wonld otherwise fall into the “assembly line” system in
the courts are effectively diverted, thereby operating to help un-clog and
diminish the criminal caseload dockets of our courts so that the more serious
erimes ean be dealt with, such as rape, murder, consumer fraud, publie corruption,
and organized erime. Our program has been an important factor contributing
to Genesee County being the leading jurisdiction in the state of Michigan in
maintaining up-to-date court dockets,

Second, by diverting such selected offenders at this initial stage, they are
effectively kept out of the jails and prisons, and thus kept away from the bad
influence and example of the truly hardened, violent, and sociopathic eriminals
who would influence them to a life and pattern of serious and repeated future
eriminal conduct,

Third, by expeditionsly diverting such offenders to a voluntary program of
probation in this pre-charge context, where they must immediately acknowl-
edge their responsibility for their prior law-breaking actions, such offenders will
not have time to forget or rationalize their conduet, and will much more likely
internalize the “lesson” that the violation of the laws of society entails im-
mediate and unrewarding consequences, and further, that society demands that
the offender acconnt for and accept the responsibility for his conduct and
refrain from similar conduet in the future,

Fourth, by so diverting such offenders they avoid the indeliable stigma of
“eriminal™ or “ex-con,” which would not only operate to penalize them in many
collateral social econtexts thronghout their future lives, but wounld, moreover,
stand in th minds asg a selffulfilling and internalized perception, and which
might further encourage them to act ont their social roles as “eriminals” and
effectively discourage them from rehabilitating themselves in the future,

Fifth, by so diverting such offenders from the eriminal jostice system into
such programs of pre-prosecution probation, the presently over-burdened case-
loads and expenses of post-convietion probation can both be significantly re-
dueced, which at the same time society loses nothing in the way of protection
by the mere per se shifting of selected offenders from one form of probationary
supervision (i.e., post-conviction) to another form of the same (i.e., pre-prose-
cufion probation).

Sixth, by so diverting such offenders from the eriminal justice svetem and
thereby reducing the overwhelming easeloads and dockets of our eriminal courts,
the often criticized practice of “nlea-bargaining” will be reduced proportionally,
since these offenders will in most cases never have to be brought to the formal
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eriminal prosecution stage. Consequently, many of the remaining formally
prosecuted cases will thus be freed from the real pressures of too scarce man-
power, time, and resources which presently compel “plea-negotiation,” and will
instead proceed to trial and conelusion on the original more serious and justi-
fied charge as placed by the prosecution.

Seventh, and perhaps most important, the studies and evidenee which have been
made and compiled in relation to the Genesee County model system of diversion-
ary pre-prosecution probation indicate that such diversionary programs offer
one of the potentially most hopeful and optimistic new solutions and approaches
toward the treatment of offenders through a system of preventive rehabilitation,
as contrasted to the standard and traditional eriminal justice system's wholly
post facto attempts to rehabilitate offenders. As our recent history and empiri 'l
evidence have demonstrated, traditional methods have proven to be dismally in-
effective in attaining perhaps the number one priority goal we now face in this
country—the stemming of the ev r-increasing national growth rate of crime,

There are many other persuasive reasons which recommend the implementa-
tion of diversionary programs of preventive rehabilitation, such as our program
of deferred pre-prosecution probation, throughout the nation. Indeed, recom-
mendations for the initiation of sueh programs have been made over the last
few years by many of the nation’s leading scholars and authorities in the field
of eriminal justice administration and jurisprudence, si +h a8 the former Presi-
dent’s Commission on Law Enforcement and Administration of Justice, which
urged the creation of such diversionary programs in It 7. in its final report,
based upon a two-year study, entitled The Challenge of Crime in a Free Sociely.

Aside from the fundamental concept of preventive rehabilitation which under-
lies all diversionary programs of pre-prosecution probation, another major sup-
porting and essential concept is that of fotal com munity involvement in the solu-
tion of the problem of crime, The snecessful diversion of selected offenders from
the standard eriminal warrant process and criminal justice system is based to
a great extent upon the continuing existence of many diversified and viable al-
ternative community-based methods of treatment and support for the offender :
vocational training and edueation, job placement and financial aid, psyechologieal
and medical care, peer-group therapy and counseling, marriage and family coun-
seling, learning disability tutoring, and so on, For example, in Genesee County,
Michigan, certain selected youthful drug offenders are diverted from formal crim-

inal prosecution, and, in lieu thereof, voluntarily attend community-based drug
problem treatment centers and so-called “drop-in” centers, where they are
connseled by, and relate to, previously trained members of their own more in-
fluential peer group in relation to solving their own drug problems.

These examples demonstrate the pressing need to involve the entire eommaunity
in the fight to prevent and deter both erime and the formation of would-be hard-
core eriminais before the standard eriminal justice system process of “arrest-
warrant-court-prison” is invoked. The problem of erime in this country, and the
dealing with it, can no longer be confined and isolated to the police, prosecntors,
conrts, and corrections officials alone. Such confinement and isolation of the
crime problem have proven not enougi. The community ag a whole must ael
as a single, unified and conglomerate entity in this effort. This kind of inte-
egrpted and community-wide invelvement and support is absolutely essentinl
to the success of such diversionary programs,

DISCUBSSION

By way of background, let me now discuss generaliv the basie scope and struc-
ture of my diversionary program of deferred pre- ion probation, as well
as some of the other basic underlying considerations which led to my initiation
of such a program in the mid 1960's,

The first ‘ee yvears of this decade have found the concepts of Ameriean
justice brought under the magnifying glass of public serutiny. Among other
things, the seventies have brought an e amination of our prisons and jails, the
laws, and our very le system itself. | basic coneepts of the American
justice system itself—t} I es of the courts and the workings of the prose-
ention—nhave all become subject to careful re-evaluation. As this controversial
examination of our justice system has begun, one thing has become elear—mean-

ful changes are needed. The United States Supreme Court has been so im-
pressed with the need to change, that it has ruled that, what was once considered
absolute and immutable, the very gize of the jury may indeed be altered by the
states in criminal trials. For some communities, and especially for some indi-
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viduals, the last few years have become a public echoing of what they had been
calling attention to since the mid-sixties,

As early as 1965, my office began to closely examine its responsibility to the in-
dividuals involved in the system as well as to the publie whom the system served.
How could both best be served ? Under American law, the prosecutor traditionally
has possessed the almost totally independent right to decide how any individual
case will proceed, My office decided that the key to serving the public, as well as
best providing for the individuals involved, lay in the broadly recognized discre-
tionary powers of the prosecutor. Two conclusions were reached. The first was
that true justice meant options. The second was that the prosecutor’s office should
take a leading role in developing innovative programs, identifying individuals,
and providing resources to create those options, Since 1965, my office has been
working toward these ends and re-shaping and making flexible the eriminal jus-
tice systems as it operates in Genesee County, Michigan.

Why “options?” Traditionally, the accuged went to trail facing only three pos-
sibilities: (1) he would either be set free; or, (2) if convicted, be sentenced to
jail or prison ; or, (3) placed on post-conviction probation, Research has left little
doubt about the failure of the jails and prisons to provide proper care, let alone
effective rehabilitation. Finally, the public has begun to realize what many peo-
ple working in the eriminal justice system have known for a long time: for those
whose behavior can be changed, jails and prisons generally do not produce posi-
tive changes.

The traditional post-conviction probation program also leaves the justice sys-
tem with the little behavioral modification powers, Officers with huge caseloads,
hazily-defined roles, and too few opportunities for meaningful interaction, ean
hardly be asked to provide rehabilitative services. One only has to spend time
working with even the most effective of probation officers to learn the frustration
of being unable to provide the kind of services needed to make post-convietion
probation a truly meaningful experience.

Additional problems beset the post-conviction probation system that are also
heyond its control. While behavioral modification is a very personal experience,
the eriminal justice system impersonal to say the least, The probation officer
is a part of the eriminal justice system. Lawbreakers tend to see the probation
period as strictly “putting in their time”, rather than as an opportunity to modify
their behavior or examine their attitudes and actions in a positive way. Second,
the whole concept of time works against the regular justice system’s attempt to
provide rehabilitation. Many psychologists and eriminal justice theorists have
pointed out the erueial need for lawbreakers to be dealt with while they feol the
full impact of the consequences of their actions. Yet, court backlogs, trial delays,
and large probation caseloads usually mean weeks and often months before even
the first consideration of their behavior is attempted. This happens, beyond any-
one’s control, despite onr knowledge that the success of behavioral modification
attempts is directly correlated to the time span between their implementation
and initial arrest.

My office thus began to search for practical solutions to some of these problems
about nine years ago. I began to make some eritical distinetions within the frame-
work of the prosecution system that have since led to an effective community ef-
fort to provide realistic answers in dealing with lawbreaking behavior. Among
these critical distinctions and definitions was my primary insistence on the sig-
nificant difference between a “lawbreaker” and a “eriminal.” We must not assume
that all deviant behavior must or even will become criminal behavior. This con-
cept is now accepted countrywide and makes clear the need to provide afirmative
action to prevent the first-time or non-gserious offender from developing into the
hard-core eriminal who will be perpetually in conflict with society. Tt is the fail-
ure to provide such a course of effective action that is the most ineriminating
eriticism of the penal system in this country.

Another important definition involves the whole concept of community-services
involvement in the justice system. My office has ingisted that many community
agencies outside of the realm of eriminal justice per se, which are better qualified
or in a better position to give effective treatment, become involved in the process
of taking appropriate measures with certain offenders or certain potential
offenders, Our attitude in this regard has ehanged the whole publie view of our
office. My office is no longer viewed as merely “fhat place which puts people
away." It is felt to be rather a place where citizens ean expect sincere and eon-
structive thought to be given on any individual case as to what disposition will
best benefit sociefy and the individual involved. Briefly, it means a prosecutor
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who prosecutes eases when warranted, but who also seeks diversion from the
traditional justice system when that is warranted.

What have been the results of snch consideration of these problems and of
my philosophy as Prosecutor in Genesee County, Michigan?

Two distinet concepts have emerged, and from these, a series of programs. The
two basic concepts are deferred prosecution, and its corollary, preventive
prosecution and rehabilitation.

Deferred prosecution deals with first offenders or those who do not have any
established pattern of eriminal behavior. The programs involved provide options
to the prosecution immediately after arrest. All of the programs and individuals
involved work hard toward having the arrested person take a careful look at
his behavior and the consequences of it. The system then provides services that
allow the prosecutor's office to see that realistic behavior modification actually
does take place,

The unique preventive prosecution approach is correspondingly designed to
deal with people involved with activities, or who have personal problems, whieh
wonld probably result in their being arrested. It is also thus intended to begin
working with deviant behavior before that behavior results in the person becom-
ing involved in the justice system. Dealing in areas like drug abuse, this
approach recognizes that the eriminal justice system does not have the facilities
and resources to deal adequately with the problem, and further takes into
account all of the advantages of immediate intervention: reduced time and ex-
pense, lessened hostility toward authority figures, and the removal of eriminal
arrest anxiety in both the individual and his family.

The end result of both of these concepts is a eriminal justice system that
provides options to a prosecutor which are both realistie and controllable, and
which direetly effect lower recidivism rates. It has meant the symbiotie involve-
ment and union of both community services designed to serve the needs of in-
dividunals, and of community agencies given the task of protecting the public.
As I have often said, we feel we have adopted new courses of action that can
make both the needs of society and the needs of individuals come together and
benefit both at the same time,

The deferred prosecution program in Genesee County, Michigan, has been
designed to bring direct official and community action in positive ways to
acensed lawbreakers immediately after arrest. The program’s throst has been
a cooperative effort between the criminal justice system and those community
resources which are in a better position to create behavior modification. In
addition to the obvious advantage of lack of delay, the program alzo has the
advantage of being able to provide professionals and paraprofessionals who are
better equipped than the traditional justice system personnel to give individuoal
attention to personal problems or social pressures that may cause deviant
behavior. In addition, the program saves considerable expense as a result of
avoiding trial and the regular post-conviction probation period, as well as the
considerable expense of a penal institution, The program attempts to eliminate
the stigma of past mistakes by maintaining itself as a “court of no record,”
and also diminishes the use of “plea bargaining and negotiating” a practice which
has been severely eriticized.

Our program has two distinet segments, The first segment—the Citizens Proha-
tion Authority—is a diversionary, pre-prosecution probationary system which
I have already mentioned. The Citizens Probation Authority does not handle
drug-related cases, which are handled in the other segment of deferred prosecu-
tion. The accused is asked if he would like to freely volunteer for the program.
If he chooses not to, he is placed in the regular criminal justice channels, If
he freely chooses the Citizens Probation Authority, an investigation of his en-
tire background takes place and a “freatment program” is established. It shonld
be pointed out that, as soon as the accused volunteers for the program, all
activities, interviews, investigation and counselling are handled completely by
the Citizens Probation Authority—separate and distinet from the criminal
justice system.

The Citizens Probation Authority has its own professional staff and the
individual treatment programs involve either paid or volunteer social workers,
therapists, counselors or concerned citizens with an appropriate backgronnd.
Treatment programs last no longer than one year. The Citizens Probation Au-
thority derives itz finaneial support from T.E.A.A. loeal trust fands, the Emer-
gency Employment Act, and the Genesee County Board of Commissioners, Our
office actively seeks funding sources for the Citizens Probation Authority.
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The other segment of our deferred prosgecution is another type of diversionary
pre-prosecution probation plan. It is an excellent example of the justice system
working in conjunction with community agencies. This segment involves persons
of any age arrested for possession of drugs and narcotics. Agnin, individunls are
eligible who have been arrested for the first time, or who have no established
record of anti-social behavior, Accused persons involved in a drug possession case,
can volunteer to be referred to the Genesee County Regional Druog Abuse Com-
mission. The G.C.R.D.A.C. is the enordinating agent for all drug education, treat-
ment, and rehabilitation units in the county.

My office refers an aceused person to the justice system liaison officer at the
Commission. The Commission staff then conduets appropriate interviews and
counseling sessions to determine what counseling or treatment program would be
the most appropriate. Legal contracts are entered into by my office and the treat-
ment modalities offering, among other things, monthly reports on the rehabilita-
tion progress of the individual.

Also, the Commission reports back to the prosecntor's office when the individual
treatment program has been terminated either successfully or unsnecesslily.
Unsucecessful terminations result in a return to the regular eriminal justice
channels, The treatment or counseling is done at a Commission-affiliated agency.

Have these diversionary programs worked? In the past seven years, the number
of cases placed on adult probation through the Genesee County Circuit Court has
continued to steadily decline proportionately. while the number of cases placed
with the Genesee County Citizens Probation Authority has continued to steadily
inerease, The probation violation rate for clients of the Citizens Probation
Authority has averaged under 59, with many of those being only technical
violators rather than actual recidivating offenders. The program is currently
supervising over 1000 offenders a year.

In 1972, the drug diversionary segment processed 150 eases. Fourteen offenders
graduated from programs. Twenty-five offenders requested prosecution rather
than treatment, and the remainder continued treatment. Only two of 150 cases
were arrested again during the year.

Many programs sound good on paper. Why is deferred prosecution working in
Genesee County? There are several important reasons. The nature of the rela-
tionship between the agencies and the prosecutor's office is erucial. Beeause the
cuse can always be tried at a future date, the prosecutor does not interfere in
any way with the treatment process, thereby encouraging new and innovative
approaches to treatment which are often discouraged by formal statutory require-
ments, departmental regulations, and bureaucratic inhibitions. The attitude is
one of letting those who know their job—do it!

The second reason for our success is the spirit and nature of the treatment
agencies themselves. Beeause they are responsible only to their clients, they see
themselves as helping, not punishing, and most clients see the process in the same
light. Methods vary from Individual counseling to group sessions, and in cases
involving acute behavioral problems, therapy.

Another key to the suecess of Genesee County’s deferred prosecution program is
onr office itself, We have actively sought diversionary approaches. My stafl has
continned to work for expansion of community resources, cooperation among
agencies, and has suecessfully sought funding for eriminal justice system pro-
grams and community resource support options, We have worked consistently to
remain flexible and have constantly asked for evaluation from those in the pro-
grams themselves and also from outside agencies. Deferred prosecution hasn't
aolved all the problems of the eriminal justice system in Genesee County, Mich-
igan, bt it has brought eonfidence a confidence from a eriminal justice sys
that lonks for realistie options, and more eonfidence in the eriminal justice system
itself from those who get caught up in it or work with it.

We have in our diversionary programs put into direct operation the very goals
and objectives for the Ameriean eriminal justice system which were unequive 1y
recommended for implementation by the President's Commission on Law Enforce-
ment and Administration of Justice some two years after we had already begun
our endeavors. As that Commission indeed first stated in 1967 :

The Commission's second objective—the development of a far broader range
of alternatives for dealing with offenders—is based on the belief that, while there
are some who must be completely segregated from society, there are many in-
stances in which segregation does more harm than good. Furthermore, hy con-
centrating the recsources of the police, the Courts, and corrcclional agencies on
the smaller number of offenders who really need them, it should be possible to
give all offendors more effective treatment, * * *
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Progecutors deal with many offenders who clearly need some kind of treatment
or supervision, but for wchom the full force of criminal sanctions is excessive;
yetl they uswally lack alternatives other than charging or dismissing, In most lo-
calities programs and agencies that can provide such treatment and supervision
ure searce or altogether lacking, and in many places where they cxist, there are
no regular procedurcs for the r:!,HJ'.'. prosecutors, and defense counsel to take ad-
vaniege of them. » = *

It is more fruitful to discuss, not who u.r}; be tried and convicted as a matter
of law, but how the officers of the o tration of eriminal justice should deal
with people who present special needs and problems. In common prosecutorial
practice this stinn ix and the Commission belicves should be, decided on the
for

hasis of k of corrcctional program that appears to he most ap onriatle
a f"”'v'-"'J ‘ender, The Conmmission believes that, if en individual is to he given
utie treatment. he should be diverted as soon as possible from the

wi by making specinlized diagnostie referral services more readily

e to the police and the courts

r Comnission recommends: Pros r"'fFF-J"\' ghould endeavor tn make discrimi-

g charge decigions, assuring that offenders wweho merit criminal sanctions are

not released and that other affenders are either relcased or diverted o nonerimi-

nal methods of treatment and control by:
" 7

tablishment of explicit policies for the dismissal or informal disposition o]

marginal offcnders.
ition and diversion to other community resources of those of-
] 1 of treatment, for whom full criminal disposition does not appear
required. * * %

The effect of these recommendations might well be to alter the responsibilities
of the prosecutors and require more effort on their part early in the case. Butl
these procedures also would result in the early elimination of many cases from
the process and thus relieve the system from some af its caseload hrden without
saerificing the proper administration of justice. The additional intestment aof
manpower and talent would not appear as great as that required to make cxist-
ing practice work with equal effectivencss.

OF course, implementation of this recommendation i heavily dependent on the
availability to the prosecutor of adequate factual information on offenders and
of appropriate facili :.' g and programs in the community for the diagnosis and
management of offenders who are r. iverted, ® % *

The measuring of '.!w suecess of onr diversionary programs in Genesee County
has not been made solely by me, by my staff, or by those who directly work in ad-
min ri » programs. Indeed, as been hereinbefore mentioned, in July

he final report of an in mdent and interdisciplinary joint research

team, which had made an intensive and thorough study -u::] evaluation of every

++ of the Genesee County Citizens Probation Anthe 7. was published.

; ease study of the C.P.A l-!IHI"Imi Deferred Prosecution and Criminal Jus-

and funded by the State of Michigan—Office of Criminal Justice Programs,

varth loc z at, asg it is the joint objective product of researchers from

separate and distinet fields of study who evaluated the operation of the C.P.A
[TOMmM every nifieant perspective.

The following is the “Summary of Major Findings” in that case study and re-

genrol renort

Program Effcctivencsas
ative analysis of CPA ecase records i trates the suceessful utiliza-

apy as a sanctional process to achieve social control and re-

records provide a rich sonrce of eriminological-sacial data on a
cifie pniation., which with furiher analysis through time could
e development of publie po P to most ef-
h 10 is the ‘law-breaker’ rather than a ‘eriminal.’ CPA
experi e and saccess substantinte the view that deferred prosecution is a vital
element in the eriminal just system
2 Althe 1 is frequently referred to as a ‘first-offender’ proegram for
1dnlt offenders, 279% of the research sample had prior juvenile and/or
adn II ‘Ill"-' records and 300, were aver age .
4. Clients expr ed satisfaction with CPA and acceptance of its strue nr.- ¢
roals Ithone gre the need for inereasad contact with connselors
nartier T BT isized the interest and emnathy shown by connselors, r'!l"-]""T'
client werally reported that the CPA treatment program, counsiling and/or
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referrals to other community agencies, had contributed to improving their life
situations.

5. The community goal of social control is well served by a policy that distin-
guishes between ‘lawbreakers' and ‘criminals,’ and a program designed specifi-

Iy for the ‘lawbreaker’ which emphasizes rehabilitation rather than punish-
ment,

6. The 40-509 referral ratio of CPA clients to other community agencies is

nt with the CPA treatment coneept of the widest possible utilization of
aviailable community resources.

T. Re-arrests and incidence of probation vielation are very low for the CPA
program, even in light of the initial expectation that such rates would not be high.
Whether the low rates of recidi ind probation violation ean be explained by
CPA’s referral erit i /or tment program, the desired end result is at-
tained to the degree that former clients tend strongly not to become involved
with the law again.

8 Because OPA functions without the hierarchinl and statntory constraints of
traditional corrections agencies, CPA is more readily adaptive to new concepts
of client treatment and to the changing demands of an explosive growth rate.

9. Of key importance to a deferred prosecution program is the coordination of
police agencies and the prosecutor’s office with CP’A in the referral and intake
process, A major part of the success of CPA is attributed to meeting this need
through the utilization of a federally funded Probation Liaison and Training
Officer (PLATO project).

Neetion C: Cost Congiderations

1, CPA is well managed: the ageney maintains a qualitatively high level of
performance even under the adverse conditions of excessive counseling caseloads;
the administration of the program demonstrates careful budget management.

2. The CPA deferred prosecution program undoubtedly represents one of the
most economical probation field services in the United States. Although total
program expenditures have increased each year, per-client costs have declined
from $126.00 in 1968 to $65.00 in 1971, far below even the 1965 national average
of £198.00 reported by the President’s Crime Commission. This is accounted for
by high counselor caseloads, rapid easeload turnover as a resualt of shorter pro-
bation periods, and the payment by clients of a £100.00 Probation Service Fee.

3. The flexibility of the deferred prosecution approach in handling felony or
misdemeanor cases has further financial import in view of the recent ruling of
the United States Supreme Court extending the right of indigent misdemeanants
to conrt-appointed counsel.

4. OPA’s existence brings reduction in the workloads of police, prosecution,
courts and adult corrections. A significant number of probationary cases, which
prior to 1967 would have heen processed through the courts to Adult Probation,
are now heing handled by CPA.

Nection I: Legal Aspects

1. The Citizens Probation Authority type of deferred prosecution represents
f proper exercise of prosecutoral diseretion.

(a) CPA procedures correct three deficiencies found by the President's Crime
Commission to be frequently present in the normal exercise of prosecutorial
discretion :

(1) Lack of sufficient information.—CPA operates as a supplement to the
prosecutor’s office impairing neither the legal justifications of prosecutorial
discretion nor the prosecutor's final eontrol over the cha /no charge decision.
Rather, CPA enhances the knowledge and expertise necessary for a just decision-
ma process,

(2) Lack of clear standards.—The program provides a rational and well-
articulated process for deciding which offenders become subject to full eriminal
sanctions and which to more informal disposition, a proecess which assumes great
importance if one subscribes to the position that not all offenders can or should
be processed through the conventional criminal justice system.

(2) Lack of established procedures—CPA standardizes the operation of
prosecutorinl diseretion thrognh the promulgation of mles and regulations, to the
end not of expanding the scope of discretion but of exercising that discretion
more intelligently.

(b) The extent to which the prosecnfor in the exercise of his charge decision
makes referrals to CPA for their recommendation is on firm legal ground and
is beneficial to the decision process.
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(¢) Referral of multiple and adult offenders 18 not an abuse of discretion, for
it has been shown that such referral as practiced by CPA does not endanger
the community and thus does not violate the publie interest, * * *

Two furtl attributes of deferred prosecution deserve mention :

(1) Diversion from the Criminal Justice process at the warrant stage, with
further prosecution held in i rance, offers the accused the most prompt dis-
position of bhis case.

ce diversion of cases from arrest and prosecution (“a sta-
se) is commonly practiced throughout the United States, this
ead to the serious impairment of an equitable judicial process and
ive deterrent system. Def vy prosecution remedies these defects by
lizing procedures and giving accountability to the diversionary process,

the same time offering a rehabilitative treatment program. * * *
Section D: Legal Aspects” and in Chapter 8—"Constitutional and Legal
Questions on the Deferred Prosecution Process,” this exhaustive research report
i a thorough, pervasive, and painstaking legal analysis of all of
considerations surrounding the implementation and utilization
of a syste ized program of deferred prosecution alternative diversionary
probation, such as the paradigmatic Genesee County Citizens Probation Author-
ity. Perhaps the report’s most significant major legal coneclusion to be found
here is that the “Citizens Probation Authority type of deferred prosecution repre-

#enis a proper exercise of proscewtorial discretion.”

The report also made the following prospective assertion :

The Court of No Record—Citizens Probation Authority anticipated by two
yvears the 1967 recommendations for deferred prosecution by the President's Com-
mission on Law Enforcement and Administration of Justice, and by six years the
1971 recommendations for nation-wide implementation of deferred prosecution
by the First Annual Conference on Corrections, Willlamsburg, Virginia. Other
jurisdictions are now evidencing considerable interest in the Genesee County
experience, Neighboring Lapeer County, Michigan, has reported satisfaction with
its self-supporting, volunteer staffed program in operation for the past two years,
San Bernardino County, California, is reported to be geared to 1972 imple-
mentation of a combined professional-volunteer model of the Citizens Proba-
tion Authority. It may reasonably be anticipated that citizens’ desire for involve-
ment in the Criminal \Justice process will find legitimate and needed expression
in Citizens Probation Authorities throughout the United States in the years

: following assumptions would appear to underlie ereation of CPA and of
any program designed to selectively divert persons charged with crimes from
the eriminal court process :

(1) Certain types of criminal offenses, or situations in which eriminal offenses
are committed, ¥ represent isolated instances in the life histories of persons
charged with such offense, and are not best handled by processes designed to deal

with “eriminals

(2) Exposure of a person who has not demonstrated a pattern of eriminal be-
havior to processes designed to deal with “criminals” may at best fail to help
the person and at worst influence him in the direction of a life-style linked to
criminal aetivity,

(3) Prevention of future eriminal behavior on the part of persons who have not
demonstrated a pattern of eriminal activity does not require a punitive approach ;
in fact, a punitive approach may induce the opposite result and contribute to the
person’s identifying himself in a role which fosters future criminal activity.

(4) A program diverting selected eriminal offenders from the usual eriminal

rt process carries a very limited risk for society. Careful ser ng shonld
result in a low recidivism rate, which should be further lowered if the ney's
connseling and problem-solving efforts are successful,

(5) Diversion of those who are not habitnal eriminals from the rezular erim-
inal court process should increase the effective use of resources in the eriminal
court process, by lightening caseloads of police, progecution, and the courte. The
Adult Probation Program similis shonld benefit through inereased eapability
to foeus its resources on more serions cases,

(6) Prosecutorial discretion in disposing of offenses includes the authority to
establish a program for the systematic and large-scale diversion of offenders
from the Criminal Justice process,

(7) Programs that divert persons charged with erimes from the normal erim-
inal court process should lower the overall cost of administering the Criminal
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Justice process, Cost per case in the CPA program should be subsl antially lower
than in existing alternative processes.

At the federal level, the technique of deferred prosecution of selected juvenile
offenders has enjoved wide acceptance sinee first advoeated by the U.S. Attornes
General in a bulletin issued in 1946, Significantly, there is no present federal
legislation on the subject. Basically, the U.8. Attorney, in the exercise of his
diseretion, defers prosecution of selected juvenile offenders and places under the
supervision of probation officers for definite periods of time, usually a year. The
decision whether to defer prosecution is made by him on the basis of a pre-
sentence peport prepared by probation officers, The U.S. Attorney ves the
right to terminate probation an ate criminal action at any time, Insofar
as this federal practice relies upon pre-prosecutorial diversi in the sole dis-
eretion of the U.S. Attorney, pursuant to the recommendation of probation offi-
cers, the federal pre is very similar to that of CPA.

However, two cant differences exist between the two approaches: (1)
the ages of the offenders is higher in CPA bheeause ‘juveniles’ are not included,
and: (2) there is more standardization of the criteria for inclusion in the CPA
program than in the federal program. The operation of the federal system of de-
forred prosecution serves to underscore the vast power embodied in the notion of
prosecutorial discretion.

A client’s participation in CPA takes place before he is actually charged with
an offense, often even hefore formal arrest. Any offender who meets certain
criteria, for example, that his suspecfed offense be a non-violent crime and not
represent a continuing pattern of anti-soc behavior, is referred by the prose-
cutor's office to CPA for an interview and investigation. If, on the basis of these
preliminary contracts, CPA counselors determine that the program of proba-
tion and eounseling, ag opposed to traditional eriminal prosecution, wounld offer
appropriate treatment, and, if the suspect voluntarily agrees, the prosecutor will
allow the offender to participate in the customary probationary treatment period
of up to one year under the supervision of CPA. Given safisfactory completion of
probation, which may include a requirement of restitution to the vietims of a
erime, progecution is dismissed, and any arrest or booking records are given to
the probationer. CPA may, after eareful analysis of both the individual's poten-
tial and the facts of the case, decide at the referral stage that voluntary pro-
bation would not be appropriate treatment; the case is then referred back to
the prosecutor’s office with a recommendation for further con: htion and deci-
gion by that office. Anyone referred to CPA has the right to withdraw m the
program at any time. with the understanding that his ease then becomes subject
to prosecution, Additionally, probation may be revoked by the prosecutor's office,
upon recommendation of CPA, if the client violates the terms of his probation.

To the extent the above procedure demonstrates a mutual cooperation be-
tween the prosecutor and CPA in the iInitial stages of the charging function, it
would appear to be clearly consistent with the traditional legal basis of prose-
entorial diseretion, In fact, the impartiality of the prosecutor in ultimately mak-
ing his final charge decision is not impaired, and nltimate control of the charge
decision always resides in the prosecutor, One basis of prosecntorial discretion
is the traditional and well-founded jurisprudential concept that an elected and
responsible official is more eapable of making impartial decisions coneerning the
advisability of bringing charges against an offender than is a private eomplai
ant—ithe person who in effect made the charge decision under the old English
system of eriminal justice. Permitting CP'A cont ribntions of information relevant
to the desirable goal of insuring intelligent and enlightened charge dee 18 hy
the prosecutor does not vitiate the impartiality of the progecutor or the prose-
entorial process, A prosecutorial decision made in conjunection with the helpful
and valid information supplied by a politically nentral CPA staff would clearly
tend to be made in a more impartial manner than would the decision of the
prosecntor acting withont any such assistance.

It might be argned that this very impartiality makes the CPA stafl insensi-
tive to public opinion regarding the types of persons who ought to participate.
Judiecial deference to the judgment of public prosecutors has offen heen justi-
fled hy the belief that the prosecutor, esf v an elected state prosecutor,
makes charee declsions that aceurately reflect community values. But this ohjec-
tion 1 no foree ginee: (1) the CPA worker is protected from improper pres-
sures coneerning individual enses: (2) the CPA program itself was established
by the prosecutor, and: (3) the CPA program is always under the prosecntor’s
ultimate eontrol, and thus, through his elected office, provides for sensitivity to
community values.
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a supplement to the prosecutor’s office. It im-
pairs neither the legal justification of prosecutorial discretion nor the prosecu-
tor's final contrel over the charge/no charge decision. Rather, CPA enhances
the knowledge and expertise necessary for a just decision-making process.

The prosecutor and CPA together standardize the operation of prosecutorial
diseretion throngh the promulgation of rules and regulations to the end of exer-
cising that discretion more intelligently. The prosecutor still makes an individ-
unlized, case-by-case determination of whether or not to prosecute; CPA enables
him to have more and better information about the suspect at the time the deci-
sion is made, and also offers the prosecutor a useful and effective alternative
to traditional eriminal prosecution, which has now become S0 necessary in the

Thus, CPA operates merely as

firht against erime.
COMMENTS ON PROPOSED FEDERAL LEGISLATION 8. TO8—ILR. 9007

tecently proposed Senate Bill No, T98, the would-be “Community Supervision

and Services Act.” ig, in my opinion, a laudable and commendable statement of

intent to further foster the implementation and growth of diversionary pro-
erams of alternative pre-prosecution probation in the federal eriminal justice

system.

1 find myself in total accord with the Bill's statements in Sec. 2. thereof,
namely :

Congress hereby finds and declares that the interests of protecting society and
rehabilitating individuals charged with vielating eriminal laws can best be
served by creating new and innovative alternatives for treatment and super-
vision within the community ; that in many cases, society can best be served by
diverting the accused to a voluntary community-oriented program ; that such
diversion can be accomplished in appropriate cases without losing the general
deterrent effect of the eriminal justice system ; that the retention of the deferred
charges will serve both as a deterrent to committing further offenses and
as an incentive to complete rehabilitative efforts: that alternatives to institu-
tionalization (which provide for the education, job placement, training, and
other social services) made available to persons accused of crime who accept
responsibility for their behavior and admit their need for such assistance can
equip such persons to lead lawful and useful lives.

I wounld wholeheartedly endorse and recommend the above declaration of
Congressional intent.

As is further stated in See. 3. of the proposed Act:

As used in this Act, the term

(1) *“eligible individual” means any person who is charged 1with an offense
against the United States and who is recommended for participation in a program
of community supervision and services by the attorney for the government in the
district in which the charge iz pending ; (emphasis supplied)

(2) “program of community supervision and services” may include, but is
not limited to, medical, educational, vocational, soecial, and psychological serv-
jees, corrective and preventive guidance, training, counseling, provision for resi-
dence in a halfway house or other suitable place, and other rehabilitative serv-
ices designed to protect the public and benefit the individual ;

(8) “plan” includes those elements of the program which and individual needs
to aesure that he will lead a lawful lifestyle ;

(4) “committing officer’” means and judge or magistrate in any case in which
he has potential trial jurisdiction or in any case which has been assigned to him
by the court for such purposes ;

(5) “administrative head” meang a person designated by the Attorney General
as chief administrator of a program of community supervision and serviees,
except that each such designation shall be made with the concurrence of the
chief judge of the United States district court having jurisdiction over the
distriet within which such person so designated shall serve, (emphasis added).

Asis further stated in Sec. 5 of the proposed Aet:

SO, 5. The committing officer may release an eligible individual to a program
of community supervision and scrvices if he believes that such individual may
benefit by release to such a program and the committing officer determines that
such release is not contrary to the public interest. Such release may he ordered
at the time for the sctting of bail, or at any time thereafter. * * * (emphasis
supplied)

See. 7 of the proposed Act continues:




SEC. 7. (a) In any case involving an eligible individual who is released to a
program of community supervision and services under this Act, the criminal
charges against such individual shall be continued without final disposition for
a twelve-month period following such release, unless, prior thereto, such re-
lease is terminated pursuant to subsection (b) of this section, or such charge
against such individual is dropped in aceordance with subsection (¢) of this
gection, In any ease in which such release is not téerminated or such charge is
not dropped within such twelve-month period, such charge so continued shall,
upon the expiration of such twelve-month period, be dismisscd by the committing
officer, '

(b)) The ecommitting officer, al any time within such twelve-month period
referred to in subsection (a) of this section, shall terminate such release, and the
pending eriminal proceedings shall be resumed, if the attorney for the Govern-
ment finds such individual is not fulfilling his obligations under the plan appli-
cable to him, or the public interest so requires.

(¢) If the administrative head certifies to the commitiing officer at any time
during the period of diversion that the individual has fulfilled his obligations
and successfully completed the program, and if the attorney for the Government
cancurs, the committing officer shall dismisg the charge against such individual.
(emphasis added)

Sec. 9 of the proposed Aet delegates certain authority and power to the U.S.
Attorney General to carry out the various provisions of the Act, including the
authority to:

(5) be authorized to provide technical asgistance to any agency of the State
or political subdivision thereof or to any nonprofit organization to assist in pro-
viding programs of community supervision and services to individuals charged
with offenses azainst the laws of any State or political subdivision thereof : * * *

(9) be authorized to promote the cooperation of all agencies which provide
education, training, counseling, legal, employment or other social services under
any Act of Congress to assure that eligible individuals released to programs of
community supervision and services can benefit to the extent possible,

Although I find the operational set-up of the proposed Aect to be remarkably
similar and parallel to the Genesee County experience with diversionary pro-
grams of pre-prosecution probation in basie conceptual terms, which T would
indeed wholeheartedly endorse and recommend, I, nevertheless, find certain
phases and portions of the Bill perhaps contrary to its very basic purpose. My
limited objections in this regard relate to those portions of the Bill's provisions,
supra, which have been emphasized and underlined.

My basie eriticism here is that, although the 1.8, Attorney must make the
initial recommendation for participation in a diversionary program by the indi-
vidual accnsed (see Sec. 3(1), supra), it is strictly the unilateral decision of the
federal judge or magistrate to diseretionarily release the aceused individuoal to
such a program (cf., See, 3(4) and See. 5, supra). Such diversionary release can
only be made on or after the time for the setting of bail, but not before (cf.,
Sec. 5, supra). And, only the federal judge or magistrate has the power to, af any
time, terminate such diversionary release, aithough that power can only be, and
must he, exercised when the U.S, Attorney finds that the diverted individual is
“not fulfilling his obligations under the plan applicable to him, or the public
inferest so requires” (ef., See. 3(4) and Sec. T(b). &upra). Only the federal
judge or magistrate himself dismisses the pending charge against the diverted
individnal after snceessful completion of the diversionary program (ef., Sec. 3(4)
and See. T(e), supra), although the eoncurrence of the U.S. Attorney is also
needed,

I would respectfully suggest that the following changes be effected in the
above-disenssed provisions for the following reasons:

(1) I do not believe that it is in the best interests of achieving the laudable
goals of sueh diversionary programs to delay such diversionary release of the
acensed individual up until the time when his bail i3 set or thereafter, and after
he has been formally arrested, eharged, and has had formal eriminal prosecution,
in effeet, eommenced against him., The effect of such delay can only be to deter
the effective rehabilitation of the individnal in a subsequent diversionary pro-
gram, after he has already been effectively stigmatized as a “eriminal,” after he
has already had sufficient time to rationalize away his conduet, and after he may
ha had the opportunity to reeeive the bad influence and adviee of other
criminals while inearcerated for the period after his arrest. Such delay can only
be self<defeating of the very worthy purposes of diversionary release itself.

(2Z) I do not believe that the diversionary release decision should be made in




the formal and “punitive” atmosphere of the courtroom solely by the federal
Judge or magistrate, after formal prosecution proceedings have been commenced
against the accused individual, Leaving the diversionary release decision per se,
as well as the concomitant decision of terminating the duration of such periods
of diversionary release, to the federal judge or magistrate alone (even though
the coneurrence of the U.8. Attorney be also required), would also, in itself, be
self-defeati of the very goals which are here sought to be achieved, for the
came reasons which I have stated under (1), supra. The accused individ
appearance in the formal, eriminal courtroom setting before the judge, who is
certainly perceived by the individual to be the purveyor of “punishment”, will
certainly operate to deter the rehabilitation of that individual by reinforeing his
self-perception of himself as a “eriminal” who is being “punished” for his wrong-
ful conduet (albeit in a more lenient manner).

(3) It is my sincere opinion and belief that the basie diversionary release
decigion per se, and the other decisions concomitant to it, should be made instead
solely by the U.S. Attorney, with the aid and assistance of the community-
service agency or agencies wholly outside of and divorced from the judge-
courtroom-formal charge-eriminal context and atmosphere. This has been the
practice of pre-prosecution probation in Genesee County, Michigan, and, as has
been discussed at length previously, this is the practice which has worked with
eminent success for us to insure the rehabilitation of diverted offenders and to
pronouncedly reduce their rate of recidivism. It is my basic belief that all such
diversionary decisions should and must be kept in a totally pre-charge, pre-
prosecution, and extra-courtroom ambiance, and should be made on a case-by-case
basis by the federal prosecutor under the broad legal aegis of his pros-
ecutorial diseretion and authority. Only after a diverted individual has failed to
meet the conditions of his probation or has voluntarily withdrawn from a diver-
sionary program should he be brought back into the standard and traditional
channels of the criminal justice system at the sole behest of the prosecntor, who
at all times is properly and legally in control of the eriminal charging decision.
Furthermore, it is my considered belief that the basic and initial decizion to
divert an acceused must be had as soon as is feasibly and intelligently possible
after the eommission of his alleged actz of misconduct, and that any delay of
that decision until such an arbitrary time as the setting of bail can oniy be
self-destructive of the basic rehabilitative and anti-recidivistic purposes of every
program of diversionary release and treatment.

The same comments I have made above in regard to S, TO8 apply equally with
respect to the proposed provisions of H.R. 9007, the House proposal which would
include a new chapter 208 in Title 18 of the United States Code entitled
“Diversionary Placement,"” and which would “* * * permit a Federal court,
upon the recommendation of the United States prosecutor, to place certain
persons charged with Federal crimes in programs of community superyision and
serviees,” (Title of Bill).

Although 1 again would wholeheartedly endorse the Bill's recognition and
adoption of the concept of diversionary placement and deferred prosecntion, I
have the same basic eriticisms of its proposed mode of procedural implementation
which I have addressed earlier to the provisions of proposed 8. T98: (1) H.R.
9007 also leaves the diversionary decision solely to the diseretion of the federal
court, not the prosecutor (even though the diversionary recommendation of
the U.S8. Attorney is a necessary condition precedent ) (see proposed § 3171 (a))
(2) H.R. 9007 does improve upon 8. 798 by providing that diversion by the
court. shall take place “* * * at the earliest practicable time.,"” rather than
only upon or after the setting of bail by the court (see proposed § 3171 (b); (3)
H.R. 9007 also provides that the diversionary programs and probation
officers are under the sole “direction” of the court and not the prosecutor (see
proposed § 3172) ; (4) H.R. 9007 gives the court and not the federal prosecutor
the sole discretionary decision to extend the initinl 90-day time period of com-
munity supervision up to a one-year maximum {(even though the prior extension
“recommendation” of the U.8. Attorney is required) (see proposed §£3173(a)) ;
(5) H.R. 9007 also gives the court and not the federal prosecutor the sole and
unilateral power to “* * * terminate such placement at any time and authorize
the attorney for the Government to resume such charges,” (see §3173(b)
a8 proposed ),

This statutory provision would usurp and abrogate the long-recognized and
traditional common law and unilateral power and control of the prosecntor,
federal or state, over the legal decision of whether or not to prosecute a given
offender, which has been based on the doectrine of the constitutional separation
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of powers. By giving here to the court alone the sole power to “authorize”
the re-institution of formal eriminal charges against any prior diverted offender,
the statute usurps and abrogates both the doctrines of prosecutorial discretion
and separation of powers, and effectively confers executive pmweer and conlrol
on the cowrt, which is solely a judicial body. Such “conditioning™ of the prose-
cutor’s proper and sole executive discretion by requiring prior judicial
“authorization” for the prosecutor to decide to file formal eriminal charges (or
“resume” such charges) does extreme violence to basic constitutional, legal,
historical, and well-recognized jurisprudential principles. It destroys the
separation of executive from judicial power in a most basie and significant
manner, Proposed §3173(b) must be amended to allow the federal prosecutor
to unconditionally decide in his own independent exercise of discretion whether
or not to terminate diversionary placement and “resume” formal eriminal
prosecution against any offender; (G) H.R. 9007 also gives the court, and not
the presecutor, sole authority and power to dismiss the charges against the
offender who has successfully completed a program of diversionary supervision
(even though prior “consultation” with the prosecutor is required) (see pro-
posed § 31T3(e) ).

I must re-emphasize here that my only objections to 8. 798 or H.R. 8007
are strictly related to matters of procedural implementation and the question
of division of power and control between prosecutor and court, as it affects
both legal concerns (i.e., the doectrines of proseeuntorial diseretion and separa-
tion of powers), and the practical concern for the effective suecess of diver-
sionary programs (i.e.,, whether prosecutor-authorized and pre-charge
diversionary programs are more likely to effectuate the desired goals of rehabili-
tation and reduced recidivism than are eourt-euthorized and posgt-charge pro-
grams, as proposed in both 8, 798 and H.R. 9007). I beligve strongly that
prosecution-authorized and pre-charge diversionary programs will satisfy both
of these concerns and goals, legal and praetical, much more satisfactorily than
will the court-authorized and post-charge variety.

The concept, validity, and necessity of and for diversion, however, should
and must be sanctioned and approved by the Congress of the United States.
All procedural and implementational guestions to the side, this body should and
must give its approval to the basie concepts of diversion, deferred prosecution,
and community-supervised programs by supporting the passage and adoption of
8. T98—H.R. 9007. I certainly and unequivoeally would urge, support, and recom-
mend such approval, passage, and adoption of these proposed legislative
measures, The time has come for the U.8. Congress to give formal, statutory
recognition, sanction, and approval to the basic concepts of diversion. The publie
welfare and safety, and the increasing threat posed by erime and recidivism,
demand that this now be done.

CONCLUSION

Although the concept of deferred prosecution probation and diversion from the
criminal justice process is and can be operationally initiated in some different
ways and with some different variations, yet the laudable ideological and social
gonals of such programs (i.e., to reduce crime, to better protect society, to facili-
tate the operation of the eriminal justice system, to run that system both more
efficiently and less expensively, ete.) remain consistent, nndeviating, worthwhile,
and common to all such programs.

The alarming national inerease in erime, and the patent failure of the present
criminal justice system and standard eriminal warrant process to cope with
or halt this rise, demand innovative, thoughtful, and effective revizions in pro-
cedures on the part of those in government who are in the best position to take
positive and constructive action in this regard.

[The information referred to at p. 52 follows:]

TESTIMONY OF PHILIP GINSBERG, OHIEF DEFENDER, SEATTLE, WASH., MARSHALL J.
HARTMAN, NATIONAL DikRecTtoR oF DEFENDER SERVICES, NLADA, AND NANCY
ALBERT GOLDBERG, DEPUTY DIRECTOR OF DEFENDER SERVICES, NLADA,

The National Legal Aid and Defender Association (NLADA) is particularly
pleased to accept this Subcommittee’s initiation to appear before it today on this
most important legislation, H.R. 9007 and 8, 798, entitled the Community Super-
vision and Services Act. NLADA is the only national, non-profit organization
whase primary purpose is to assist in providing effective legal services for the
poor. Its members include the great majority of defender offices, coordinated
assigned counsel systems, and legal assistance programs in the United States.




LEGISLATIVE PURPOSE

NLADA commends the authors of 8. 798 for the high goals and principles
enunciated in the preamble to this legislation. These goals include ereating new
and innovative alternatives to incarceration e.g. community rehabilitation pro-
grams, job training, efe. The same goals are implicit in the companion bill HL.R.
9007. Penologists have long agreed that our penal institutions fail to rehabili-
tate offenders, but instead serve as schools for erime which only serve to teach
those inmates who are eventually released from prison how to prey upon the
publie,

However, there is a pseudo-Aristotelian dichotomy in the reasoning that there
are only two alternatives, i.e., that either we send offenders to prison or we
enact pre-trial diversion programs such as that suggested by this proposed legis-
lation. There is a third alternative which we must not overlook, and that is giving
each acensed individual a trial in a court of law as envisaged by the Sixth Amend-
ment to the Bill of Rights with all of the constitutional protections which our
U.8. Supreme Court has seen fit to apply to criminal proceedings, and when and
if the individual is found guilty in a court of law, we may then place that indi-
vidual in 2 community superyision and treatment program. To aceord this special
treatment only to persons.willing to “accept responsibility for their behavior”
or to those who have not yet been adjudicated guilty may well result in expending
resources to rehabilitate persons who are in fact innocent of crime by chilling
their desire to take the risk of a trial.

Requiring individuals to accept moral blame or responsibility prior to aceept-
ance for deferral of prosecution is reminiscent of the plea bargaining system
which has been so widely criticized of late for its degradation of the criminal
justice system. Pre-trial diversion and plea bargaining are similar in that they are
both short-cuts to conventional adjudication and are intended to save the tax-
payer dollar by affording some defendants less than the full panoply of con-
stitutional rights to which they are entitled by law. That is not to say that these
defendants may not be benefited by many diversionary programs; however,
we must be extremely watehful whenever justice becomes low in vigibility and
highly imbued with non-reviewable discretion whether by prosecutor, police,
court or any other agency.

We would like to diseuss a number of problems posed by H.R. 2005 and the
eompanion bill, 8, 798 Some of the problems which concern us are the placing
of the responsibility for the initial decision and/or investigation for diversion
within the prosecution function, the effect of diversion upon possible police
misconduct, the question of whether admissions of gnilt or responsibility are to
be required of the subjects, the issues surrounding the reinstitution of charges,
the effect of a speedy trial waiver, the participation of defense counsel, in-
cursions upon the right to privacy, the lack of proven success in reducing recid-
ivism, the potential regressive effects upon the eriminal justice process where di-
version is utilized in connection with bail and pretrial release procedures, and,
in general, the potential abuses inherent in a system of justice which unlike
the much-criticized plea bargaining system, is low in visibility and unreviewable.

WHO INITIATES THE DIVERSION RECOMMENDATION

In HR. 8007 it is the attorney for the Government who reqguests that an
individual be considered for placement in a eommunity supervision, or diversion,
program. Placing the authority to initiate the investigation info the individual's
suitability for diversion, and subsequently, the responsibility for recommending
diversion, within the office of the prosecutor has a number of serious drawbacks.
First, it tends to remove the element of voluntariness from the subject’s decision
to accept the program and to waive his right to speedy trial as well as a number
of other constitutional rights which are impliedly waived by entering into the
program, Even if no explieit threats are made to him by the prosecutor he may
anticipate harsher sentencing recommendations by the prosecutor for refusing
to accept the prosecutor’s deal. Second, there is the danger that prosecutors may
divert those against whom they have a weak case or a case based upon illegally
obtained evidence, Were the initial screening for diversion to take place within
some other ageney, the opportunity for selecting out only weak cases for diversion
would be diminished, If the facts of the case are insufficient to prove guilt in a
court of law, the chances are increased that diversion will be utilized for in-
nocent defendants. A third and very basic reason why prosecutors should not
initiate the diversion decision is the sanctity of the attorney-client privilege
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which protects communications made in confidence. When the prosecutor becomes
privy to information regarding the client's suitability for diversion he may also
uncover information relevant to the defendant'’s case and bearing npon the ques-
tion of guilt or innocence. Defendants being interviewed by diversion project per-
sonnel tend to diseunss matters relevant to their case, as they have difficulty
in distingnishing which information is strictly relevant to determining their
eligibility.

The same defect exists with regard to confidentiality of information when-
ever the initial interviewing is done prior to adjudication at the request of or by
anvone who is not in the employ of the defendant’'s attorney. This information
may he subpoenaed by the court unless it is a privileged communieation. While
the law does provide for an attorney-client privilege, there is no such privilege
between social worker and client. This Is one of the reasons why the ABA
Standards Relating to Sentencing Procedures and Alternatives recommend that
pre-sentence investigations be deferred until after an adjudication of guilt.
Should the individual be found ineligible for the program or should the individual
refuse to accept the program, the prosection may be in possession of information
obtained in violation of the defendant’s privilege against self-incrimination. While
8. 798 attempts to ensure that information may not be used upon resumption
of the prosecution against a defendant whose diversion was terminated, there
are no protections in the statute—and perhaps it is impossible to build in adequate
protections—for the individual who is interviewed for admission into the program
but never in fact participates in it. The problems here may be similar to the
difficulties experienced in changing the law to provide only “use immunity” in
exchange for testimony before a grand jury instead of the former practice
of guaranteeing full “transactional immunity” e.g. there would be an enormous
burden placed upon the prosecution to prove that none of the proscribed informa-
tion led to information that was used in the prosecution. The most adequate
protection is simply not fo take such information from the defendant prior to
trial. If such information is to be taken prior to adjudication it is NLADA's
position that a defender or defense lawyer should be apprised immediately of the
possibility of diversion so that he may be present at the initial interview.

If there is to be any diversion at all, it would be best handled either by an
independent agency or a public defender office. Control by prosecutors in par-
ticular adds to the inherent coercion to accept the deal offered by the state. In
plea bargaining, the abuses are less pronounced as the defense attorney may
initiate plea bargaining discussions. In some areas of the country, for example,
Seattle, Washington,! the initial interviewing and diversion recommendations
are done by a paraprofessional within the public defender’s office. This is bene-
ficinl not only because of the protection of the attorney-client privilege, bt
becanse of the greater likelihood that the defendant's decision to participate in
the diversion decision will be truly voluntary and due to a real desire on the part
of the defendant to participate in a particular rebabilitative program. Thus, the
participation is also more likely to be successful.

EFFECT UPON FREEDOM FROM UNREASONABLE SEARCHES AND SEIZURES

It is interesting to consider what the effect of diversion would he upon police
misconduet. In a trial situation, evidence obtained by breaking into a person’s
house without a warrant would be exeluded and, if no other substantial evidence
existed, the ease wounld be dismissed. However, if the person was subgequently
enrolled in a diversion program the policeman’s objective of obtaining grounds
for an arrest would have been reached, Police would he encouraged to continue
making similar illegal searches and seizures so long as they eluded challenge in
court. Institutionalization of pre-trial diversion as an alternative to conventional
adjudication may thus engender social effects which are both undesirable and
unexpected.

DIVERSION AND ADMISSIONS OF GUILT OR RESPONSIBILITY

While H.R. 9007 imposes no requirement of admissions of guilt, S. 798 treads
very heavily upon the Fifth Amendment privilege against self-inerimination by
offering diversion only “fo persons accused of crime who accept responsibility
for their behavior and admit their need for such assistance.” This requirement

18po the gttached article hy Phillp Ginsberg describing the Seattle diversion program
and the attached article by Naney Goldberg which discusses which agencles are in control
of diversion programs.
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is similar to the requirements imposed by the Gennessee County, Michigan,
prosecutor’s diversion program which has been criticized. Requiring a prospective
divertee to admit guilt adds an element of coercion to the program which is con-
stitutionally suspect, since diversion may result in dismissal of the prosecution.
By withholding diversion from individuals who refuse to admit guilt or “moral
responsibility” an unconstitutional chilling of the right to trial is accomplished.
It is NLADA's position that no diversion program should require a defendant
to violate his privilege against self-incrimination by pleading guilty or accepting
moral blame, Such a requirement would pose a serious threat to our entire con-
stitutional framework.
REINSTITUTION OF CHARGES

Both H.R. 9007 and 8. 798 contemplate the termination of placement under
community supervision of an individual who has failed in the program and re-
sumption of the prosecution against him. Suppose the person has been placed in a
drng program and he antagonizes the administrator of the program. Acecording
to the terms of HLR. 9007 a person conld spend up to one year in the progran.
Onee he has already “served” one year of his life in the drug program, does re-
institution of the prosecution smack of double jeopardy ? H.R. 9007 is particularly
troublesome in this regard, as sec, 3172(4) appears fo provide that the same
judge that revokes the defendant’s participation in a diversion program may be
the one who later sentences him after trial, NLADA recommends that the statute
provide that the same judge who revokes the program shall not hear the case,

8. T08 permits resnmption of criminal proceedings upon the extremely flexible
grounds that, “the attorney for the Government finds such individual is not ful-
filling his obligations under the plan applicable to him, or the public interest so
requires.” Considering the fact that an individual is susceptible to receiving pun-
ishment twice for the same offense, at a minimum, the statute should require
credit for time served in the diversion program and a full-seale hearing prior to
revocation of diversionary status at which the defendant is entitled to repre-
sentation by counsel and to confront and eross-examine his accusers. Moreover,
the hearing officer should be an impartial magistrate and not in the employ of
the prosecutor’s oflice as has been proposed in some quarters. A full-scale, two-
stage hearing was required in the recent U.S. Supreme Case of Morris W .
Brewer. Such a hearing is required whenever a substantial deprivation of rights
is involved. (Goldberg v. Kelly.)

The system of pretrial diversion makes serious inroads upon the principle es-
tablished in North Carolina v. Pearce that the defendant may not be given a
harsher sentence once he has already been sentenced, Diversion may present a
defendant with a “damned if you do, damned if you don't” situation: he may
fear harsher sanctions if he refuses to agree to enrollment in a diversionary pro-
gram, and at the same time be afraid to participate in such a program lest he
face the risk of inc ed sentence after trial shounld be “fail”. As an example,
during a recent discussion of diversion sponsored by the Illinois Academy of
Criminology, a juvenile court judge was asked whether he took a youth's revoca-
tion of diversion into consideration in imposing “sentence" upon the yonth. He re-
plied, naturally if we have already had experience with the youth and he failed
to work out in the program, the penalties imposed should be greater, According
to a recent unpublished study, defendants who are terminated from pre-trial
diversion programs are given the highest priority for prosecution and their failure
to remain in the program is taken into account by judges in making sentencing
determinations.

SPEEDY TRIAT

H.R. 9007 explicitly, and 8. 798 impliedly, require the defendant to waive his
ight to a speedy ftrial in order to participate in the program. In 8. 798 there
is a constructive waliver of the right since the individual must acquiesee to
having his case continued for a period of twelve months. Suppose, however, that
the defendant proved unsueceessful in the program and the prosecution were to
be reinstituted after one month. The statutes are silent on the question of
whether the right to a speedy trial would be revived in this instance. It would
be beneficial to include in the statute a provision to the effect that whatever
rights of speedy trial the defendant had prior to enrolling in the diversion pro-
gram would automatically be revived, without his being required to demand
them, upon recommencement of the prosecution.
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NEED FOR DEFENSE COUNSEL

In order that the diversion program may withstand a constitutional test,
the accnsed must knowingly and voluntarily waive his Sixth Amendment “right
to a speedy and public trial by an impartial jury.” In order that such a waiver
be fully voluntary and intelligently made, the assistance of defense counsel is
necessary. U.S. Supreme Court decisions, from Gideon v. Wainwright and Arger-
singer v. Hamlin (right to counsel at trial) through Coleman v. Alabama
(counsel at preliminary hearing) and most recently, Gaynon v. Scarpelli
{counsel at parole and probation revocation hearings) require the presence of
counsel at each critical stage of the proceedings. In order to participate in the
diversion program, the accused waives his right to a preliminary hearing, to con-
front and eross-examine his accusers, to a speedy trial, and to have a jury make
determinations of fact: he may also forego the privilege against self-inerimina-
tion, and the applicable Statute of Limitations. In addition to giving up the
opportunity to prove himself innocent, he may be bypassing sentencing alterna-
tives entailing a much lesser degree of supervision, such as probation. Since
diversion may be the most eritical, in fact, the only stage of the proceedings,
for a defendant to forego his opportunity to put the state to the burden of
proving his guilt, counsel must certainly be required at this stage. This view
accords with that of the National Advisory Commission on Criminal Justice
Standards and Goals, Courts Standard 2.2, which stafes, “Emphagis should be
placed on the offender’s right to be represented by counsel during negotiations
for diversion and entry and approval of the agreement.” The Prosecutor's Man-
wal on Screening and Diversionary Programs, describing the diversionary pro-
gram in Genesee County, Michigan stafes at p. 107, “given that most cases that
would go to trial in the absence of CPA [Citizens Probation Authority] wonld
require appointed counsel, paid from public funds, a further probable saving
is realized by the CPA’s case rarely involving defense counsel (Legal Aid).”

It is NLADA’s position that counsel should be provided to the defendant at
every stage of the diversion determination proecess, from initial questioning
throngh the final decision to enfer the program, and that this right must be
plainly spelled out in the legislation even though the provision of counsel
may be implicit in current federal procedures.

INCURSIONS UPON THE RIGCHT TO PRIVACY

The United States has made the right to privacy peculiarly its own pet privi-
lege. It was a resnlt of persecution in other countries such as England, Ger-
many, and Russia that many of our citizens fled to this land. Diversion pro-
grams of necessity make serious incursions upon the right to privacy in the
home, since social workers, as part of their role in a diversion program, typically
enter the home, interview members of the defendant’s family, and ask many
personal and embarrassing questions concerning life-style, morals, ete. We may
well ask whether new concepts such as diversion, which come about as a panacea
for finanecial anaemia in the criminal justice system, are not the first step
toward Big Brotherism and “1984".

LAOCK OF DEMONSTRATED EFFECTIVENESS IN REDUCING RECIDIVISM BATES

The present proposed legislation appears to be premature in that there has as
yet been inadequate data showing that pretrial diversion programs accomplish
positive results in redncing recidivism rates. This is because the clients typically
accepted by these programs have been low-risk arrestees who most likely wonld
not have been recidivists in any case. The eligibility eriteria for most programs
have excluded offenses involving violence and have, by and large, been limited
to first offenders. BEven in programs which have accepted persons charged with
felony offenses, these were frequently in reality felonies only because of over-
charging and would probably have gone to trial as misdemeanors.

Studies comparing recidivism rates have failed to employ control groups of
individuals charged with the same type of erime as those enrolled in diversion
programs. Thus, figures purporting to “prove” that pre-trial diversion has
reduced recidivism are misleading. A great deal more study is needed of the effec-
tiveness of these programs before we reach the stage where a legislative basis
is in order. Tt is NLADA’s position that legislation should not be enacted until
there has been an opportunity to study more programs and to conduct more
scientifie evaluations and comparisons of programs.
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DIVERSION AND PRETRIAL RELEASE

§. 798, See. b, provides for the release of an arrested person to a community
gupervigion program while awaiting trial. While H.R. 9007 has no comparable
provision, the bill does not exclude the possibility that persons awaiting trial
may be plaeed in diversion programs. NLADA strongly opposes the placing of
persons intending to assert their innocence at trial in a diversion program.

First, this practice contravenes the basic American principle of justice that
the accused person is presumed innocent until proven guilty. A person taken into
a diversion program, on the other hand, is presumed to be in need of treatment,
Not only does imposing such treatment fly in the face of the presumpt ion of
innocence, but it also may prove highly offensive to the innocent defendant and
place nnnecessary burdens upon the taxpayer dollar. Imagine the mental anguish
for example, of the innocent young person wrongly accused of possessing nar-
cotics who is forced to attend a narcotics rehabilitation program attended by
hard narcotics users.

Secondly, pretrial diversion for those awaiting trial runs counter to the
intent of the Federal Bail Reform Act of 1066 and to the U.S. Supreme Court’s
decision in Stack Boyle. In 1951, the high court held that t nly purpose
of imposing bail was to assure the defendant's appearance at tx + Federal
Bail Reform Act followed in 1966, setting forth minimum conditions of release
on recognizance which could be imposed. However, the principle was clear that
no conditions of release could be imposed unless they bore a reasoni rela-
tionship to assuring the defendant’s appearance in court, Firmly wedded to
these conditions was the presumption that & person who had not been adjndicated
quality should not be deprived of his liberty prior to trial. It would be diffienlt to
justify the corrective treatment given to the acensed in a diversion programn
on the grounds that it was necessary to assure his appearance in court. More-
over, us diversion programs require varying degrees of deprivation of liberty,
it is necessary to exercise extreme caution to ensure that these programs do
not become a subtle form of preventive detention.

Finally, there is a great deal of inherent coercion in a program permitiing
diversion at the stage of pretrial release determinations. It is difficult to imagine
a defendant who has just been arrested knowing intelligently and voluntarily
coming to a decision to accept a diversion progran estee ne to be
released to discuss the matter with family and friends as well as counsel
before he can come to an intelligent decision. Moreover, in many cases the
defendant may be informed that he will remain in custody unless he “cooperates”
<o that he ean be released to a community supervision program. The threat of
jail as the alternative to diversion will surely remove the element ol voluntari-
ness from any pretrial intervention program. It is for these reasons that
NLADA opposes the use of pretrial diversion for defendants who intend to
assert their innocence at trial and urges that placement in a community super-

ision program not be utilized as a eondition of pretrial release,

In summary, NLADA is concerned about the likelihood of
resources as a result of diversion pregrams requiring rehabilitat
and close supervision over persons who have not been demonstrated to be in
need of rehabilitation. NLADA is concerned about the likelihood of wasting soci-
ety's resources as a result of diversion programs requiring rehabilitation services
and elose supervision over persons who have not been demonstrated to be in
need of rehabilitation. NLADA is also concerned about taking the determina-
tion of guilt out of the daylight of the eriminal justice process and placing it in
a low visibility posture where abuses of diseretion are not readily seen or subject
to roview. Instead of adversary proceedings in a court of law, the trend toward
diversion may place control over the fate of an accused in the hands of well-
intentioned social engineers, and may weaken our constitutional guarantees
to a mere filament. Finally, reliance upon diversion to cure the ills of our
criminal justice system may stem the pressure for needed reforms in sentencing
and criminal codes, As federal defender Lew Wenzell stated at the NLADA's
s1st annual Conference last October, “Panaceas such as a plea bargaining and
diversion are simply a substitnte for having the legislature take a real look and
see that, as a matter of fact, the eriminal law is much too broad. We're trying
to control too much conduet with it. Diversion, like plea bargaining, is like
trying to eure a eancer with a band-aid.”

NLADA wishes to reserve its judgment on the long-range merits of any specific
pre-trial diversion system pending further study and evaluation of existing
and new diversion programs. Moreover, it is the position of NLADA that
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passage of a federal statufe at this time would tend to hamper the flexibility
needed to enable the planners of diversion programs to experiment with various
models and to determine which model produces the best results. At the present
time, research in this fleld is being conducted by the American Bar Foundation,
the ABA Commission on Correctional Facilities and Services, the University of
Chicago's Center for Studies in Criminal Justice, the American University
research project, the National Center for State Courts under grants from the
federal government and the National Seience Foundation, and by the National
Legal Aid and Defender Association in light of its recently published survey of
the defense of indigents entitled The Other Face of Justice. We urge that Con-
gress postpone its judgment until these and other studies currently underway
have been completed so that their results ean be taken into consideration,

PRETRIAL—DIVERSION AND DEFERRAL PROGRAMS: THE Lapy or THE Tiger?
(By Phillip H. Ginsberg)

The eriminal justice system is under attack from all segments of society. The
public, no longer willing to aceept the ever-inereasing erime rate and the high
rate of recidivism among past offenders, is demanding to know why the criminal
Justice system cannot control erime. Numerous studies, in attempting to analvze
the system’s problems, have exposed shocking examples of its inadequacies, The
need for reform is obvious—unfortunately, there is litile agreement on the
methods of reform.

Within the court system a number of issues have been identified which seem
to bear a relationship to the problem of erime prevention and control: (1) in
many urban jurisdictions, the tremendous backlog of cases: (2) the lack of
consistency in sentencing poliey, whereby different defendants whose cireum-
stances and crimes are similar often receive grossly disparate sentences;® and
(3) the potential for injustice and abuse of diseretion inherent in plea bargain-
ing.

Some observers consider the problems of the urban courts so great that total
breakdown of the eriminal justice system will result if drastic reforms are not
instituted.”

One reform methad which is gaining popularity is diversion or deferred prose-
cution. Although these terms are often used interchangeably, it is important to
note the distinetions between diversion and deferred prosecution. The concept of
diversion (or total diversion) means that a defendant who qualifies aceording to
extablished gunidelines is “kicked out” of the system almost immediately after
arrest. In a total diversion program, no econditions (other than to aveid future
arrests) are imposed on the d idant and his or her conduct is not monitored.
After a period of time in which the proceedings have been staved (tvpically
three months to a year), the case is dismissed if the defendant has had no further
Arrests.

Deferred prosecution means that the prosecution of the case is suspended
according to an agreement between the defendant and the prosecuting attorney
which is approved by the court. By the terms of the agreement, prosecution is
suspended on the condition that the defendant follow a preseribed course of con-
duet for a specified period of time similar to a probation program. Suceessful com-
pletion of the program results in dismissal ; failure results in a reinstatement of
the proceedings.

Experimental diversion or deferred prosecution programs seem to have been
well received in New York (Manhattan Court Employment Project) and Wash-
ington, D.C. (Project Crossroads), Other programs, patterned after those experi-
ments, have begun in at least nine other major cities.

Am the significant findings of the two original programs were that: (1) the
administration of justice became more flexible and responsive to individual
defendants through emphasizing rehabilitation early in the adindication Process ;
(2) when qualified defendants are taken out of the criminal justice system as
quickly as possible, damaging contacts with the system avoided (e.g., long periods
of pre-trial detention) ; (3) the motivational impact of arrest is maximized

! The author gratefully acknowledges the effective assistance of Joseph W, Duffy (MPA),
Director of the Defender Association's Corrections Counseling Program.
N 2!-:;}‘ :‘l‘ discussion of this questlon, see Frankel, Marvin E., Criminal Sentences, 1073,
New orkK.

# See Philadelphia Inguirer serles, “Crime & Injustice,” 1975,




if defendants are offered treatment soon after arrest; and (4) courts and eriminal
justice personnel generally are not compelled to spend valuable time with less
serious cases or with defendants who are good rehabilitation candidates, thereby
alleviating the backlog of cases.

LAW PRACTICE TO BE AFFECTED

Presumably, the favorable results achieved in New York and Washington, D.C,,
had some influence on the Washington State Legislature's decision to enact the
“Adult Probation Subsidy Act.” (CH 123, Laws of 1973, 1st Exec. Session.) The
act provides inter alia a monetary incentive to counties which establish deferred
prosecution programs as a part of a total community corrections program, Because
it appears that diversion and deferred prosecution programs will soon be a part
of the local eriminal justice system, it is important to consider their impact on
current practice, In the remainder of this discussion, the King County system of
eriminal justice will be used as a model in weighing the values and benefits of
diversion and deferred prosecution against the dangers to individual clients and
to the rights of all defendants.

Currently, there are three advantages available to felony defendants in King
County which may distinguish this jurisdiction from many others. The first is
the liberalized standard for personal recognizance release issued by the State
Supreme Court in the 1973 Court Rules CrR. 3.2). The major consequence of the
implementation of this rule is that few defendants are detained before trial in
the county jail for lack of bail money. Only those econsidered high risk either in
terms of the chances of failing to appear or in terms of danger to the community
or to themselves, are detained.

BENEFITS MORE WIDESPREAD

The obvious benefits of PR release are now available to a greater number of
persons, Defendants who are out of custody can participate more actively in the
preparation of their defense, The pressure to plead guilty, created by long periods
of pre-trial incareeration, is removed. Defendants have the opportunity to “prove’
themselves during the pre-trial period by working, participating in rehabilitation
programs and avoiding further arrests. Significantly, no formal program is
imposed.

The second unique characteristic of the King County system is the use of
deferred sentences., By deferring the imposition of sentence for a designated
period (typically, one to three years), courts give defendants the opportunity to
clear their record through satisfactory performance on probation. The combina-
tion of liberalized PR release standards and frequent use of deferred sentences
has significantly reduced the contact many defendants (particularly first and
minor offenders) have with the eriminal justice system.

COUNSBELING IS AVAILABLE

Additionally, in King County, all indigent felony defendants have the services
of the Public Defender's Corrections Counseling Project available to them,
Through this program, counselors act as advoeates for clients in finding, selecting
and gaining acceptance by community programs and resources. No programs are
imposed ; the elient is provided with extensive information about resources and
then makes his or her choice with the advice of the attorney and the counselor,
Programs developed in this manner are presented to the courts at sentencing in
the defense presentence report, Community programs developed by the project
staff have been accepted by the court in 70% of the cases,

This project has several characteristics which distinguish it from typical social
service or corrections programs, The counselors work within the secope of the
attorney-client privilege. The use of ex-offenders as counselors helps to increase
communication with clients who often are suspicions of professionals. Further-
more, counselors who have experienced what the defendant is experiencing pursue
their work more actively than many professionals might, Finally, defendants are
able to weigh all of their possible options during the pre-trial period, particularly
as to whether to plead or go to trial, while considering the rehabilitation oppor-
funities which are open to them, Better informed and more positive decisions can
be made by clients within the elient-counselor-attorney relationship because of
the absence of any official pressure to make a particular choice.
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EFFECT OF DIVERSION PROGRAMS

What impact, then, will diversion programs have on present King County
practice? Total or “pure” diversion programs (as defined above) presumably
will be directed toward the “cream of the crop” or the defendants who clearly
do not need the sanction of eriminal convietion and sentence to avoid future
criminal activity, Therefore, most candidates for diversion would receive deferred
sentences under current practice, If diversion were accomaplished efficiently
(eliminating all court appearances) and without the imposition of conditions,
such a program would probably be preferable to the present practice of granting
deferred sentences.

There are, however, serious risks in diversion programs. There is, for example,
the prospect that the beneficial results of liberal PR guidelines will be lost if
defendants are held in jail for an extensive evaluation prior to being accepted
for diversion, The PR decision should be independent of the diversion decigion.

Furthermore, defendants who are candidates for diversion are asked to make
extremely important decisions about their rights soon after arresi. Although
advice of counsel will be required before such decisions are made, it is question-
able whether there will be time for any relationship between the client and the
attorney to develop prior to the time the defendant must decide whether to
waive speedy trial and sign an informal confession. Innocent defendants may
be tempted to accept diversion and waive their rights rather than risk trial.
Waiver of speedy trial may adversely affect a defendant's ability to prepare
his defense if he is later prosecuted because of failure in the diversion program,

DEFENDANTS' RIGHTS JEOPARDIZED

Althiough the dangers to the defendant If diverted are significant, deferred
prosecution poses an even more serious threat to the constitutional safeguards
provided to criminal defendants. Of greatest concern is the defendant’s loss of
ability to effect the disposition of the case. Early in the adjudication process,
defendants are asked to waive their rights and accept a state-sanctioned program
which may continue for a period of years, Throughout the period of deferral,
the defendant faces the threat that prosecution may be reinstated and that a
more severe senfence may result, It is possible that the duration of the deferral
program may be longer than the period of confinement under present practice if
convicted, Similarly, a defendant who receives a two-year deferred prosecution,
completes 18 months but then leaves the program, may face double punishment
if prosecution is recommended. (It is unlikely that a defendant will knowingly
waive his Fifth Amendment right to be protected from double jeopardy when
he or she agrees to deferred prosecution.) In order to gain treatment, the defend-
ant is being asked to waive the presumption of innocence, as well as self-in-
cerimination and speedy trial protections,*

BELECTION OF DEFENDANTS A PROBLEM

One of the threshold problems with deferred prosecution is how defendants
will be selected. Because there are no scientific tests available for predicting
success in rehabilitation programs, what guidelines will decision-makers have in
selecting candidates for deferred prosecution? Can a prosecutor who has never
met the defendant make an intelligent decision on eligibility ? Will a probation
officer be able to communicate effectively enough with a defendant to make a
reasonable decision? Is it fair to defer only on certain charges without concern
for the individual client?

The answers to these questions do not appear to be readily available, and the
prospect of diserimination cannot be ignored. For example, the guidelines for
client selection for deferred prosecution programs established under the Wash-
ington State Audit Probation Subsidy Act (supra) merely exclude “dangerous
offenders.” ® Clearly more detailed standards or considerations should be
developed.

4 See Barr, Carl, “Will Urban Courts Survive the War on Crime,” Vol. 4, No. 18, Crimi-
nal Justice Newsletter, September 1973,

5 The Natlonal Advisory Commisslon on Criminal Justice Standards & Goals (Courts,
Wash. D.C.,, 1973, pg. 20) recommends the publication of detalled guldelines to determine
eligibllity for deferred prosecution and strict enforcement of the published guidelnes.
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PROBLEMS SEEN IN PROGRAM CHOICE

Another serious problem inherent in deferred prosecution programs is the im-
position of the rehabilitation program. Will defendants have an adequate op-
portunity to participate in the selection of a program? For example, the guide-
lines for the operation of deferred prosecution published by the State Depart-
ment of Social & Health Services include the following statement: While the
selection of offenders to participate in deferred prosecution programs is to be
made by local officials on the basis of whatever screening procedures and eriteria
they deem appropriate, the Department suggests that the prosecuting attorney
and the court may want to take advantage of recommendations by professional
“intake” staff if such exist, mental health professionals or other consultants,
police, and any other appropriate source of information about the offender. A
pre-hearing investigation, patterned after the presentence report, is strongly
suggested. Sueh a report should contain objective statements and observations
about the offense, the prior record, family situation, education, employment,
financial status, physieal and mental health, and other relevant factors.”

If the police, the Prosecutor, and the State Probation Department are par-
ticipating actively in the decision about programs, is there not a probability that
surveillanee and control will receive greater emphasis than rehabilitation?

A COUNSELOR'S VIEW

William B. Absher, an ex-offender, who has served time in prison and who
10w is a corrections counselor in the Defender office, made the following rather
strong comments about deferred prosecution programs: I am reluctant to entrust
a decision as to whether or not to defer and how much or how little social service
is needed to a civil service employee. Our prime concern lies with the welfare and
best interest of our clients. I just don't feel that civil service employees can be
objective enough to make these decisions. . . . In effect, I see this (deferred
prosecution) plan as another insidious step in putting more power in the hands
of the state, resulting in further erosion of the adversary system.

Beyond these problems, there is the concern for how a defendant’s success or
failure in the deferred prosecution program is to be judged. Here again, objective
standards are difficult to develop: thus, there will be a great deal of diseretion
by those who supervise the defendant. There may be danger of arbitrary or
diseriminatory findings of failure which will have serious consequences for the
defendant.

It is significant that most deferred prosecution programs emphasize employ-
ment as a condition of the program. Although it may be true that lack of suitable
employment is a cause of erime, this emphasis may lead to the imposition of
traditional middle-class values on program participants. Failure or refusal to
accept such values, although not in itself a wrongful act on the defendant's
part, may lead to his or her “failure” in the program and reinstatement of
prosecution. On a related point, what provisions will be made for allowing defend-
ants to change programs if the original plan does not meet their needs?

DANGER IN GROUPING DEFENDANTS

An additional problem is raised by the prospect of deferred prosecution pro-
grams serving both felons and misdemeanants. The Adult Probation Subsidy Act
(Supra, § 7) extends the incentive to create deferral programs to misdemeanor
offenders. Such a proposal involves the danger that, by being treated in the same
manner as felony offenders, misdemeanants may be stigmatized more than their
offense warrants. Although many if not most felons were at some time involved
in misdemeanor offenses, a significant number of misdemeanants never return to
the eriminal justice system after their first offense. Any attempt to group the
two classes of offenders for rehabilitation purposes should be carefully
serutinized.

Finally, there is the serious question whether deferred prosecution will reduce
the opportunity for court review of police practices. By removing the requirement
of proof from the system of administering justice, are we not inviting the police
to make unlawful arrests knowing that many defendants will accept deferred
prosecution rather than risk trial.’

* Department of Soclal and Health Services, 10-1-73.
T Qpe Zaloom, J. Gordon, “Pretrial Intervention Programs Should Not Postpone CJ
Reform,” Vol. 4, No. 20, Criminal Justice Newsletter, Oct. 15, 1973.




CONCLUSION

Although many defendunts may well benefit from diversion and deferral pro-
grams in a progressive jurisdiction, the need for these programs is at best a close
guestion. Soch programs represent only a temporary or partial answer to the
problems of the eriminal justice system, and should not be seen as the ultimate
reform solution. In all jurisdietions, the defense bar and specifically Defenders
should participate in the drafting of enabling legislation and guidelines which
will protect against the deterioration of due process by seemingly well-motivated
social engineers,

When diversion or deferral programs are established, the exercise of discretion
by the administration and staff of the programs must be carefully and effectively
monitored. Every defendant must have counsel before the decision to accept a
diversion or deferred program is made. Without counsel there can be no knowing
wiaiver of constitutional rights, and the opportunity for official pressure to in-
flnence a defendant’s decision is increas In all instances, safeguards must be
established to insure that a defendant may freely choose without prejudice to
decline diversion or deferral and to attempt to establish his or her innocence at
trial,

Finally, it is imperative that all lawyers clearly and cogently advise their
clients that diversion and deferral programs are only intended for defendants
who are guilty, If the rights of criminal defendants are not effectively protected.
particularly in the face of tempting diversion-deferral programs, the rights of
all persons will ultimately suffer.

PRE-TRIAL DIVERSIONS: BILK OR BARGAIN?

(By: Naney E. Goldberg,' Deputy Director of Defender Services—NLADA)

A BURROGATE FOR PLEA BARGAINING

At the national conference held in Washington, P.C, in January, 1973 to pro-
miulgate the new standards of the National Advisory Commission on Criminal
Justice Standards and Goals, a great deal of furor was prompted by the Com-
mission’s recommendation that the system of plea bargaining be abolished within
the next five years, During one session, a participant wishing to \]uuli\ in support
of the Commission’s recommendation was shouted down by the prominent jurist
chairing the sion in a fashion alien to either Robert's, Sturgis’ or any other
Rutles of Order. The Chairman of that session, like many lawyers across the
country, doubted the feasibility of abolishing plea bargaining in light of the

s clogged dockets in our nation's courts., They fear a paralysis of the
'li justice system resutling from the reguirement that every se he

«corded a full-Aedged trial in a conrt of law.

A sgecond look at the overall Comn n standards relating to adjudication,
however reveals a corollary standard which, if |||.;=h mented, wonld remove much
of the inereased burden flowing from the alwx on of plen bargaining from the
courts. Chapters 1 and 2 of the volume entitled “Courts” of the Standards recom-
mend that priorities be placed on the sereening and diversion of offenders out of
the eriminal justice system in lien of court oceedings, wherever possible, In
terms of eliminnting the courts’ burden to try a much larger number of cases,
pre-trial diversion may be regarded as a “surrogate” for plea bargaining.

Pre-trial diversion is a relatively new concept which is still in the process of
evolution. Essentially, diversion involves a decision not to prosecute an arrestee

1 the eondition that the arrestee does something in retarn, sueh as enrolling in a

abilitative program. Of eourse, the police and prosecutors have traditionally

ed broad diseretion in determining whether or not to arrest or to prose-

cute in any given case. Today, police and prosecutors are given another alterns-
tive to nonarrest or nonprosecution. Experimental programs are being developed
to funnel the individual into treatment and rehabilitative programs in a com-
munity setting. This is seen as an alternative to processing him through the courts
and eventually to prison, where rehabilitative programs may be either nonexistent
or ineffective, For px:lmplt-//lml:l,\x a patrolman on the beat who spots a skid row

1The anthor is Indebted to Marshall J. Hartman, National Director of Defender Serv-
fees, NLADA for his Invaluable advice and suggestions.




aleoholic may take the person to the nearest detoxification center, * rather than
simply arrest the offender or ignore the publie intoxication laws.

WHe RUNS DIVERSION PROGRAMS

A proiiferation of ideas and projects for developing methods of diversion from
the criminal justice system have begun to develop. Given the likelihood that pre-
trial diversionary programs are part of a growing trend, some attention ought
to be paid to the question of which agencies are in charge of exercising the discre-
tion to divert individuoals from the traditional channels, And some attention, also,
ought to be pald to the related gquestion of who are the planners of the new
systems being established to take on the administrative role of funneling indi-
viduals info diversionary programs.

It has been presumed that a large part of the discretion in making decisions
to divert individuals must rest with the police, e.g. the example discussed above
involving the decision to place a person in the custody of a detoxification center.?
One of the suggestions contained in the commentary to the National Advisory
Commission’s Standards relating to diversion was that a policeman be authorized
to take a suspected misdemeanant to a mental health facility instead of making
an arrest whenever the policeman believed the person to be mentally ill. The
mental health facility would then have the authority to seek nonvoluntary com-
mitment of the individual. It is not ¢lear m the commentary what due process
safeguards would be employed at the facility prior to commitment.* In this situa-
tion, police officers would, evidentally, be charged with the responsibility for
making initial determinations regarding the publie’s mental health.

In a number of areas, the prosecutor’s office, which has long held the responsi-
bility for deciding whether or not to prosecute a given offender, is the agency re-
sponsible for the initial determination to divert a defendant. This is probahbly
the most predominant form of diversion program throughount the country. How-
ever, diversion through the prosecutor’s office may be nonvoluntary, due to the
implicit threat that the prosecutor might otherwise seek the maximum penalty
allowed by law. The coercive element is discussed in the Prosecutor's Manual on
Sereening and Diversionary Programs, prepared by the National District Aftor-
ney's Association, which cites four factors as contributing importantly to the sue-
cess of prosecutorial diversion programs. Two of these factors are: a) that “al-
though ‘constructive coercion’ may be present in the client's decision to accept
the program, the decision is made voluntarily” : and b) that “although admissions
of guilt are not required, in accepting ‘moral responsibility’ for his behavior the
client is immediately confronted with the reality of his behavior and its possible
legal and social consequences.”

Another agency frequently operating diversion programs is the probation office,
operating as an arm of the courts. For example, Operation Midway, an LEAA-
funded program in New York, functions as part of the probation department. An
arrestee who agrees to participate in the program receives extensive counseling
and supervision while his prosecution is suspended for one vear. If the divertee
is successful in meeting the requirements of the rehabilitation program, the
charges pending against him may be dismissed after the vear's time has elapsed,

The ABA Commission on Correctional Facilities and Services has recently be-
zun work on developing new pre-trial diversion programs in 10 to 15 cities. This
project was funded by a manpower grant from the 1.8, Department of Labor,
and is being guided by an advisory board termed the National Pre-trial Interven-
tion Service Center,

Prior to funding the ABA Commission's program, the U.S. Department of La-
bor funded a number of demonstration programs in pre-trial diversion ineluding

I Nimmer, In Two Million Unnecessary Arrests (Amerlean Bar Foundatlon. 1971).
gtated that, at that time, five elties had established detoxification centers, and proposals
for similar programs were under consideration In many other cities,

* See Brakel and South, ABF Menograph No. 8, “Diversion from the Criminal Process
in the Rural Community, (1969)."” With regard to diversion of the mentally i1l by nolice-
men, the authors, deserlbing diversion In a rural area of Ilinols, found that “police
officers were efther unaware or unconcerned with the inherent difficulty In defining and
determining mental fllness . . . In genernl, the police feel confident that they know who Is n
‘real nut’ and who 1s not. When asked how they handle the mentally {11, polies officers renly
Th-‘”j 1[}';‘)’ prefer to take them to the state hospital rather than locking them in jail.”
(p. 1269)

¢ Courts Report, Natlonal Advisory Commission on Criminal Justice Standards and
Goals, p. 35 (1973).
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the Manhattan Conrt Employment Project in New York City, Projeet Crossroads
in Washington, D.C. and Operation de Novo in Minneapolis.® These demonstra-
tion programs are being studied and evaluated to provide information to the Na-
tional Pre-trial Intervention Service Center in establishing the new pre-trial di-
version programs.

One of the more innovative concepts involving pre-trial diversion, the intake
service center, was developed by the National Clearinghouse for Criminal Jus-
tice Planning and Architecture under an LEAA grant.” This concept is being de-
veloped as part of a “Correctional Master Plan” for Hawaii. In Hawaii, the in-
talke service center will operate as part of the court system. Arrestees are to
undergo a series of diagnostic examinations to determine their suitability for en-
rollment in a rehabilitative program in lieu of prosecution in the courts. Determi-
nations regarding an individual's eligibility to enroll in a diversionary program
may be quasi-judicial in nature.

At the plst annual conference of the National Legal Aid and Defender Asso-
ciation held October 24th-27th, 1973, a group of panelists were assembled to
discuss pre-trial diversion. The group included Joseph A. Trotter, the former
Assistant Director of Projeet Crossroads, Edith Flynn, who worked on the devel-
opment of the intake services center concept for Hawaii throngh the National
Clearinghouse for Criminal Justice Planning and Architecture, Donald Tsuki-
vama, the Public Defender of Hawaii who, as deputy director of the LEAA state
planning ageney of Hawaii, worked with the Clearinghouse on the “Correctional
Master Plan,” and defenders Phil Ginsberg of Seattle and Lew Wenzell of San
Diego, both of whom direct programs within defender offices themselves which
provide pretrial assistant to arrestees in securing pretrial release and planning
alternatives to inearceration.

Mr. Trotter, deseribing his observation of the first pretrial diversion projects
funded by the Department of Labor in 1967-68, noted that, for the most part,
they had no contact with the defense function.

1 had occasion to go around to 8 or 9 jurisdictions in the two or three years
I was with Project Crossroads and in all of the jurisdictions I visited, except
one, which were setting up programs, neither the public defender nor the defense
bar were represented in negotiations whereby the eriteria for these programs
were established. . . . I personally doubt very much whether you can divorce
the prosecutorial dominance in controlling the establishment of diversion pro-
grams or in running them becaunse in almost every instance I know of, the
foundation for implementing programs has been prosecutorial diseretion.

However, Mr. Trotter urged that defenders begin to play a broader role in
the formation and implementation of future pre-trial diversion programs in
order to adequately safeguard the rights of defendants.

The organizational structure of Project Crossroads, the second pre-trial
diversion program established in the country and a model for many of the sub-
sequent programs, was defined by Mr. Trotter as “court-based,” i.e., client intake
took place at point of prosecutorial decision-making or subsequent to that point.
The project, which was established as a wholly independent agency, was
restrieted to handling misdemeanor eases. In order to gain acceptance for
their project, Mr. Trotter explained that his group approached the 1.8, Attor-
ney's office, the Board of Judges, and the Superior Court in the District of
Columbia. He asked them if they would be willing to have an outside agency
take off their hooks defendants who met certain eriteria, and work with them
in the community for a period of 90 days, involving them in intensive rehabili-
tative programs. The eriteria for eligibility in the program were worked ouf
in cooperation with the U.S. Attorney’s office. Included as eligible eandidates
were persons qualified for release on recognizance and charged with a mis-
demeanant offense not involving violence, so long as there was no prior convie-
tion and so long as the offense did not involve possession of marijuana. The
project’s paraprofessional staff interviewed eligible defendants in eell-blocks
prior to presentment in court, but after the staff had obtained their arrest
records and complaint papers. At the inifial interview, the defendants were
asked whether they wished to participate in an infensive diversion program.
in spite of the fact that they could otherwise be free on their own recognizanes
in the pre-trial period and had a better than 609 chance of acquitfal. Mr, Trotter
explained :

& Rpep 18 American Bar News, 10 (August, 1973).

e Sep Mover, “The Intake Service Center Concept,” American County News, (Tuly, 1973).
and Intoke Service Oenter: A Place and a Process, Natlonal Clearinghouse for Criminal
Justlee Planning and Architecture,
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We were asking them to trade in the possibility of immediate freedom and a
relatively unhassled existence in the community in the pretrial period, which
could last for up to a year's time, for a commitment to our program for three
months during whieh they would be required to participate in counseling, have
people come into their homes and talk to them and their families, to job or
get back into school, or both, and to endure three months of 2 close relation-
ship with people who may not understand their problems with the unds inding
that, if they didn't comply, prosecution would in fact be recommended against
them.

As a routine matter, the project staff conferred with the U.S. Attorney before
aceepting a client to determine whether the U.8. Attorney had any objection
to the project's acceptance of the individual, In the event that » divertee,
for some reason, did not work out in the program, an attempt was made to k
the information obtained by the project out of the case ket during prepara-
tion for trial. The U.S. Attorney gave his commitment, in writing, not to utiliz
any of the information that the project staff had provided in a subsequent
prosecution. However, it was generally noted in the presentence report that the
individonal had participated in Projeet Crossroads.

Eventually, there was legislative action by Congress transferring Project
Crossroads from the administrative pices of an outside agency and making
it a component of the Districet of Columbia Superior Court.

The intake service center concept as applied to pre-trial diversion of adults
was developed by the National Clearinghouse for Criminal Justice Plauning
and Architecture. The Clearinghouse was established several years ago with
LEAA funding at the University of Illinois. Its original purpose ¥ to add a
new dimension, architectural planning, to correctional institutions. e project
was later expanded to include substantive planning in the corrections area,
under the theory that “form follows funetion.” Dr. Flynn, addressing defenders
assembled from across the country during the recent NLADA conference,
explained :

We experienced the criminal justice system as a “nonsystem.” There was
incredible fragmentation in eriminal justice. . . . We realized that we couldn’t
make any progress in corrections until we started talking about the cm 3
system and you find out the incredible organizational maze in which even the
best-trained mice wonld get lost, let alone men. . . . The intake service center
was born out of the consideration that something had to be introduced that
approaches the problem of coming up with a systematic way of dealing with
diversion of the alleged or convicted offender.

The Clearinghonse project is unique in that it involves architects 1 soci-
ologists as opposed to lawyers working in what most people view as lawyers'
domain—the processing of criminal cases. Seeing the need to organize what
appeared to be a disorderly, uncoordinated system, this group wound up
planning funetions as well as form,

In addition to seeking to systematize the eriminal justice system, a primary
goal of the Clearinghouse in developing the intake serviee center coneept was
to modify behavior patterns of individuals coming in contact with the eriminal
justiee system at an early stage. Their approach was to diagnose the individual's
problem and treat that problem before a eriminal career sets in.

Dr. Flynn described the early intervention coneept in the following

We want to interfere before the labeling occurs and the damage o
working in the juvenile area as well as with adults and the problem becomes even
stickier because yon have the familiar phenomenon of due process involved on
the one hand and the best interests of the child and the court syndrome on the
other.

The intake serviee eenter has certain concepts and functions, . . . First of all,
it i= designed to perform assessment services for pre-trial intake ning on a
voluntary basis. . . . The services of the intake vice cente e Der
formed as much as possihle on a non-residential basis. Pers
detained unless their detention ig neges ry to proteet society.

While there are approximately 30 formal pre-trial diversion pre
ing throughout the country and ma informal programs, it shoul
the intake serviee center ¢ opt which was designed by the Clea
to the hest of this author's knowledge, not been implemented i
tion. However, Hawaii appears to he in the gradual process of fmple
within the next few years,
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SOME EESERVATIONE ABOUT PRE-TRIAL DIVERSION AND THE NEED FOR SAFEGUARDS

The coneept of intake offices is not wholly new to the eriminal justice
A similar device, although operating on a somewhat more informal be
that planned by the National Clearinghouse, has been utilized in the !il\llll]l'
Justice system as a result of the recommendations of the President’'s Comimnis-
gsion on Law Enforcement and the Administration of Justice. That Commission
issued report in 1967 calling for the diversion of c¢hildren from the formal ju-
venile justice system in order to avold unne ary stigma.’

Donal R. Cressy and Robert A. McDermott, Professors at the University of
California at Santa Barbara, in their study entitied Diversion from the Juvenile
Justice System, describe intake procedures observed in three communities.
Commenting npon the actions taken by intake officers, the authors note, “His
decisions are generally held to be too sensitive to be hound by specific eriteria, and
the officer is left free to exercise his diseretion, so that the criteria for diverting
juveniles vary greatly from officer to officer. Any intake officer’s diversion deci-
sions depend 11:‘11::1;1-111\ on hig own general correctional philosophy, knowledge
of alternative services, informal relations with other probation off s and per-
sonnel of outside agencies, and the types of juvenile case he receives, or thinks
Lie receives®

Rosemary Sarri, Projeet Co-Director of the National Assessment of Juvenile
Corrections at the University of Michigan at Ann Arbor, testified before the House
Select Committee on Crime regarding diversion of juveniles., She suggested that
agencies responsible for diverting juveniles from the juvenile system be separated
from the courts. A similar concern was reflected in Dr. Flynn's remarks before the
NLADA conferees, She observed :

“In the design concept of intake service, we were envisoning a very neutral
agency outside the eriminal justice process, We didn't want to associate it with
corrections because of all the taint that corrections brings. We were very leary of
the courts because of invasion of privaey of a person who has not yet been ad-
judicated guilty, We obviously did not want it operated out of the law enforce-
ment branch, This left us in a position of talking about a center outside of the
eriminal justice system, perhaps functioning under the umbrella of a social serv-
ice agency. . . . However, I think you will find that the ultimate location of such
a program is going to be a political decision. A curious thing will happen. Just
about everyone in the criminal justice system will want that intake service cen-
ter. . . . There is no question that the publie defender has to be involved.”

Ms, Sarri, in her congressional testimony, analogized diversion to an informal
bargaining system and cautioned that there might be an adverse effect of par-

ticipation in diversionary programs should be individual be charged with an
offense in the future. Would participation in these programs result in an implica-
tion that the individual was guilty ? How would such a “record” after sentencing
for a subsequent charge?

A number of other concerns regarding pre-trial diversion spring to mind.
What abeut the inenrsions upon the right to bail implied in the Eighth Amend-
ment when a defendant is kept in enstody for the purpose of conducting diagnos-
tie tests of because officials believe him to “dangerons?’ Would the individual's
files and statements made to officials responsible for diversion such as intake offi-
cers be sngeeptible to inspection by the court, the prosecution, or others not pro-
tected by the attorney-client privilege? Are certain legal rights of the defendant
such as the privilege against self-inerimination, the right to confront and eross-
examine one's aceusers, speedy trial, and the right to trial by a jury of one's peers,
be eompromised by pre-trial diversion? Would the defendant be questioned con-
cerning hig guilt or innocence or possibly even asked to admit to guilt as part of a
pre-trial diversion procedure? Would the defendant pass up an opportunity for
probation by enrolling in a lengthy rehabilitative program? What occurs when the
individual fails to fulfill the requirements of his diversionary program: will
his failure result in formal adjudieation entailing harsher sanctions that would

" See The Challenge of Youth S‘wrvmr Bureaus (Youth Development and Delin
rentlon Administration, HEW, 1973) for a dlscussion of juvenile diverslon progr
ghont the conntry.
* and MeDermott, Diversion from the Juvenile Justice System (National Assess-
e Correctlons. University of Michigan. 1973, at p. 12,) The hors co
addist nature of diversion has produced a proliferation of diversion nr:'lh
grame without generating a eclose look at whether the juvenile subject to all this
entlon 1= recefving a befter deal. Tt is auite possible that participating perzonnel have
revamned te rminology and procedures without seriously alterilng what happens to the
juvenile.” (p. 59).
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have otherwise been imposed? The defendant may be faced with a “damned if
you do; damned if you don't” situation: he may fear harsher sanctions If he re-
fuses to agree to enrollment in a diversionary program, and at the same time be
afraid to partieipate such a program lest he be faced with the risk of an increased
sentence after trial should he “fail.”

What is the effect of taking an essentially judieial function out of the eriminal
justice system? Kenneth O, Davis, Professor of Law at the University of Chi
and expert on administrative procedures, in his treaties on Administrati

alnst abuse of discretion in low-profile procedures of admin
8. Wherever deprivation of a person's liberty is at stake, the visil
procedures and the due process protections which our constitution requires must
be carefully preserved.

In \Iimu-\' 1, the Hennepin County Department of Court Services recelved

nt to determine how information obtained from pre-trial diversion
1-111_]11!% xm 1| as Operation de Novo, could be better utilized by the courts. In @
progress report on the grant, im' purpose of his study was explained as follows:
“It was decided that we should explore moving pre-sentence investigations
to earlier points in the history of felony cases so that information could be
available for more of the pre-trial decisions noted above. The immediate purpose
to be served by moving :lw pre-sentence investigation process to an earlier tfime
sequence was to provide for the availability of defense attorneys at the time
that plea discussions are condueted.”

This procedure is directly confrary to the standards recommended by the
American Bar Association. Standard 4.2 of the Standards Relating to Sentencing
Alternatives and Procedures recommends that pre-sentenee reports should not
be initiated until there has been an adjudication of guilt. The commentary to
Standard 4.2 states:

There are at least four reasons why the pre-sentence investigation should
not be undertaken until after the adjudication of guilt. The most fundamental
is that the investigation will undoubtedly represent an unwarranted invasion
of the defendant's privacy if he is later acquitted. The defendant’s friends,
employers and relatives must be guestioned, and embarrassing questions asked.
The second reason relates to the use of the defendant as a source of information,
Most reports depend in large part on information acquired from the accused,
and later verified by independent investigation. The defendant ean be placed
in an awkward position if he is expected to talk to a probation officer before he
goes to trial. The third reason stems from the fact that much of what is
contained in the pre-sentence report is not admissible at the trial on the guestion
of guilt. There is a chance that it may come to the attention of the court
before guilt is determined. See, e.g., Calland v. United States, 371 F. 2d 205 (Tth
Cir. 1966). The possibilities of prejudice are obvious. And finally, there is a
convineing economic argument against the compilation of a report which may
never be used. There are few probation offices which ean afford the luxury of
aneh a practiee”

Thus, the oo nuhlmhur] of information collection obtained hy pre-trial diversion
projects with the courts themselves in order to facilitate the plea-bargaining
process, as contemplated by the Minnesota Criminal Court Information and
Dive n Study,” may involve serious ineursions upon the requirement of proof
bevond a reasonahle doubt.®

The privacy of Iinformation in this era, when data banks contain information
on most U.8, eitizens, is at best diffienlt to ensure, even if protected by statute.
Information obtained during interview of an arrestee for purposes of deter-
mining eligibility for a pre-trial program may subsequently be used against him
at trial or during plea-bargaining, regardless of the admissibility of the infor-
mation as evidence, i

Phillip Ginsberg, participating in the NLADA annual conference pre-trial
diversion panel, voted some of these coneerns @

First, I talk about the innocent defendant. We know about the Supreme Conrt
rase of Alford v. North Carolina where the Court said that it was all right for a
person to plead gnilty. If yon dangle in front of an innocent defendnat a “free
ride,” most innocent defendants, partienlarly indigent defendants may také

* ABA Project on Minimum Standards for Criminal Justice, Approved Draft, 1968,

10 State of Minnesota Governor's Commission on Crime Prevention and Central, Progress
Report, Grant No. 14-18-50-07-119 (72). dated 4/30/73.

11 Proof of gullt beyond a reasonable doubt was held to be required by the Fifth Amend-
ment in I'n re Winship, U.8.
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the bait. . . . If innocent defendants plead guilty, or, in effect plead guilty,
by aceepting a diversionary program, we may find that, in a few years, we
have total emasculation of what we regard as fairly essential rights. If you
feel that your client either on a factual basis, or on a legal basis, via the Fourth
or Fifth amendments, would not be found guilty, you should try to change his
mind.

Un deferral of due process, we may find that we're going to have the decisions
and discretion no longer in the hands of judges, prosecutors, or defense counsel,
hut in the hands of the people who run programs. Think about the people in
vour j :diction who are the probation and parole offices. Maybe you have a

j ietion. . . . If we entrust the future of a lot of people in these diversi
I programs to the traditional probation or parcle person, how quic
blow the whistlee How mueh flexibility will they have to say, ti
particular program did not work out, not because the defendant was wrong,
but because the program wasn't right. . . .

I am concerned about double jeopardy, e.g. a person who goes into a two year
drug program on a diversion or deferral basis, completes 23 months, and becan
he antagonizes the administrator of the drug program or the probation officer,
has his ease reinstated. He then faces jeopardy, and I think that violates the
Constitution . . . We ean’t disbar these people as we would disbar a lawyer.

Eligibility . . . my colleague to my left was saying that the people who are
eligible shouldn’t be charged with crime at all, if you only let aleoholics in and
exclude violence or drugs. . . .

I am also worried about the sanctions. For example, a person who would on
zet 6 months in shoplifting might get into a diversion or deferral program with
Sordy of onorous activity. . .. I notiee in some of the programs I'm reading
about there is a “pooling” of misdemeanor and felony defendants. . .

The last one I'm very concerned abont is police practices, If a policeman doesn’t
have to worry about judicial review of his conduet, is he more likely to make
bad arrests? . .. How much control will there be in the court where an arrest is
made for purposes of harassment ?

THE ROLE OF DEFENDERS

Pre-trinl diversion, whether it takes place within the framework of intake
econters, independent bail ageneies, prosecutor’s offices, probation departments, by
judicial decision at preliminary arraignments, or by on-the-scene policemen, may
involve serious consequences for the “divertee.” The decision to cooperate in a pre-
trial diversion program is, in some respects, similar to a plea bargain in that the
decision may result in the waiver of essential rights. In order to ensure that any
de 1 by ospective divertee is fruly voluntary, counsel must bee involved
from the very outset. The National Advisory Commi has d the
importance of this protection Standard 2.2 of the Courts indards provides that,
as the first rule of procedure for diversion programs, “HEmph should be
placed on the offender’s right to be represented by counsel during negotiations for

rsion and entry and approval of the agrecment.” ™

triet of Columbia, initial screen-
ireeration take
place within r ce itself. As part of the National Defender Survey,
conducted by the al Aid and Defender Association under an LEAA
nt, each defender office was asked whether they had staff personnel who were

; fienlly assigned to develop rehabilitation programs for their clients ¢

alternative t p ion, and, if not, whether their office had an arrange
with social s 1 in their area for providing such services. Twelve offi-
ces replied tl thes have staff to develop rehabilitation programs, while
155 said they did not. Fifty-sever 1 ment
with snc serviee agencies, ar ind no such arrangement. Three s there
were no such agencies in their are It would be quite fe ; in many
respects, more desirable for defender offices to serve as the agene) imarily d
TOSH e for pre-trial dive n. While decigiong relating to the sus-
sion of proceedings must necessarily rest with the court, there is no reason
why the defender office eannot provide connselling services and make referrals to
community rehabilitative programs for its clients. The defender office would

® Supra. n. 3 at 39.
B The Other Fuce of Justice, Report of the National Defender Survey, Natlonal Legal
Ald and Defender Association (1978).
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have a greater incentive to ferret out suitable diversionary programs for its
elients than would the prosecutor.

Among other benefits, the defender office would have the confidence and
cooperation of the client, as there wonld be no hint of prosecutorial coercion in
such a setting. The confidentiality of information related by the client pertaining
to his case and his pre-trial diversion needs would be preserved. Persons con-

ering diversionary programs would most likely have greater flexibility in
seleeting the programs most suited to their needs if they are processed through
a defender office, as opposed to an impersonal intake center, In addition, they
would be able to avoid being subject to possibly unconstitutional forms of testing
and diagnosis which might be prescribed by a court-operated inlake center, Pre-
trial diversionary functions could be readily included in a defender office by
providing for the necessary para-professional staff and facilities in the public
defender’s budget,

Phillip Ginsberg, in his unpublished summary, “Diversion and Deferral Pro-
grams, The Lady or The Tiger,” prepared for the NLADA conference, noted
that defendants counseled by the ex-offender counseling staff at the Seattle
Public Defender Office are given the opportunity to “prove” themseives during
the pre-trial period by working, participating in rehabilitation programs and
avoiding further arrests. The counsellors act as advocates for the clients in
finding, selecting, and gaining acceptance by community programs and resources.
However, no programs are imposed; the clients are provided with extensive
information about resources and then make their own choices. As a resuit of
liberalized personal release guidelines in the Seattle-King County courts and
deferred sentencing, the majority of first and minor offenders are able to mini-
mize their contacts with the criminal justice system. Mr. Ginsberg observed that
the effectiveness of the program is indicated by the fact that projeet recommern-
dations are adopted by the courts in more than 709 of the cases.

During his oral comments at the panel discussion, Mr. Ginsberg voiced his
objections to what might be considered a step in the direction of Orwell's “1984"

Your elient may not be guilty . .. my reason for saying that these well-inten-
tioned programs administered and directed by outsiders may be dangerous is that
I don't think that the elient is going to have control. I don’t think thai the
defense counsel is going to have control. I think that well-intentioned social
engineers are going to have control, and that bothers me, as it would be a sig-
nificant departure from where we are now.

CONCLUSION

Whatever the procedural safeguards employed, the advisability of the trend
towards increasing the use of pre-trial diversion as a substitute for more tradi-
tional methods of adjudication is itself open to question. The diversion of indi-
viduals into programs designed to cure persons of criminal traits prior to a ju-
dicial determination that eriminal activity actually took place may run counter
to our basie precept that a person is presumed innocent until guilt has been proven
beyond a reasonable doubt. This paper does not question the value of com-
munity based alternatives to incarceration in correctional institutions for
convicted offenders. Most students of today's correctional institutions a
that they do little to correct, and may in fact serve as schools 4‘ 2 The
question of whether low-visibility procedures for diversion into correctional
programs in the absence of a formal adjudication of guilt may result in more
serious abuses than the plea bargaining system ever entailed.

At a very minimum, no such procedures should be sanctioned unless defense
counsel is made an integral part of those procedures. This would require exten-
sive changes in the present stem of providing counsel for indigent defendants
in most jurisdictions. According to the National Defender Survey, in a ical
case. counsel is not provided until formal arraignment. Defenders and
connsel are ri r appointed in time to become involved in matters such as diver-
sion or even bail hearings. More than half of the judges presiding in assigned

1 The final report of the Annual Chief Justice Earl Warren Conference on
entitled, *A Program for Prison Reform™ (1972), notes that, “Indeed, the rele:

jority of the prison pnyu]atlun. coupled with the provision of community release pro-
grams and services, would not increase the danger to the publie, and ultimately wonld
enhance publie safety.” (Recommendation No. ITL, p. 9). Professor Junius Al son, who
studled penal systems in Scandinavla under a Ford Foundation grant, found that, except
for dangerous offenders, treatment and superviglon in the communities was preferred to
incarceration in that part of the world. [See Alllson. *Can Corrections Correct?,” 31
NLADA Briefcase 411 (1973) 1.
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counsel jurisdietion reported to the Survey that court-appointed counsel are
not present at bail hearings,

There are many desirable reforms in the eriminal justice system which would,
like pre-trial diversion, ease the caseload of the courts in general, in addition to
making way for the abolition of plea bargaining. Decriminalization of “victim-
loss erimes” wounld alleviate much of the clogging of court calendars, The re-
movil of most traffie offenses from the eriminal justice system would likewise
lighten the courts' burden.

One of the rationales propounded for pre-trial diversion is that it results in
more humane treatment for divertees than prison experience. However, exces-
sive reliance upon diversion as a means to more humane treatment may in fact
result in a lessening of the pressure for essential criminal code reforms such
as decriminalization and more realistic sentencing provisions.® Much of what

s ]u-pml to be accomp h-]ml by diversion may in fact be better accomplished by

r our eixsting laws

Wenzell, an lh]ll'ill'll""fl trial attorney with the San Diego Federal De-
fender's office summarized his concerns about the proliferation of pre-trial
diversion experiments :

Diversion, like plea-bargaining, is like trying to cure a cancer with a band-aid.
That is not to say we ought not to engage in anything that can benefit our
clients. But aren’t we really just caving in to the fact that the eriminal justice
system, more and more, is being ealled upon to do things it absolutely should not
be ealled upon to do. Panaceas such as plea-bargaining and diversion are simply
a substitute for having the legislatures take a real look and see that, as a matier
of fact. the eriminal law is much too broad. We're trying to control too much con
duet with it. Perhaps, in your testimony before Congress or your legislature, you
shonld consider whether by advocating diversion, you're thwarting any potential
for the ceriminal justice system to spend its time on what really needs to be done,

The author of this per does not take any stand on whether or not the
current trend towards increasing the use of pre-trial diversion as an alternative
to more traditional forms of adjudication is desirable, More exp nee with
these programs and further study will be needed to make a determination of
their value. What this paper does intend is to raise questions about such pro-
grams while l]k" are still in the developmental stages. As plea-bargaining and
trials become displaced by less formal diversionary procedures, the dollar cost
of our eriminal justice system may decrease. However, students of the eriming
justice system and taxpayers alike would do well to consider whether, in the
long run, pre-trial diversion will be a bilk or bargain,

Allison, ibid., found sentences In Scandinavla to be much shorter than sentences for
rable offens in the U.8. In addition to shorter sentenc state statutes should be

rised g0 as tn implement the recommendations of the ABA standards that a wide range ol
alternatives avallable to the sentencing court, [See American Bar Assoclation St: Jtul Uw]-
_I'I1'1]:|tl.!|‘ to ~~vm*-ns ing Alternatives and Proeedures (Approved Draft, 1968), Stan and




PRETRIAL DIVERSION BILLS

WEDNESDAY, FEBRUARY 7, 1974

Housre o REPRESENTATIVES,
Svrcossrrree ox Courrs, Crvin, LiBerTies,
AND THE ADMINISTRATION OF JUSTICE OF THE
CoxMMITTEE 0N THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursnant to notice, at 10:35 a.m.. in room
2226, Rayburn House Office Building, Hon. Robert M. Kastenmeier,
chairman, presiding. :

Present: Representatives Kastenmeier, Danielson, Drinan, Rails-
back, and Colen.

Also present: Herbert Fuchs, counsel ; William P. Dixon, counsel :
Bruce A. Lelhiman, counsel : and Thomas E. Mooney, associate counsel.

Mr. Kastexmerer, The committee will come to order this mornine
for a continuation of our hearings on HL.R. 9007 and S. 798 on pretrial
diversion bills.

We are very pleased and honored to have this morning the Honor-
able William J. Campbell, Senior District Judge, Chicago. With Judge
Campbell are two of his associates whom I will call on the Judge to
introduce to the committee.

Judge, you are most welcome to abbreviate your statement in which
case your statement in its totality will be accepted for the record.

TESTIMONY OF HON. WILLIAM J. CAMPBELL, SENIOR DISTRICT
JUDGE, CHICAGO, ILL., ACCOMPANIED BY WAYNE JACKSON, DI-
RECTOR, FEDERAL PROBATION SERVICES, AND DONALD CHAM-
LEE, ASSISTANT CHIEF OF PROBATION, ADMINISTRATIVE OFFICE
OF THE U.S. COURTS

Mr. CaxepeLr. Thank you. If it may be inserted at this point in the
record, I would appreciate it. I might say it represents completely the
views of the Judicial Conference of the United States, at the instance
of whose chairman, the Honorable Chief Justice and Chief Judge
Murrah, the Director of the Federal Judicial Center, join in this
presentation on behalf of the Judicial Conference of the United
States, and I would like it inserted in the record with your kind
permission as their statement as well as my own.

Mr. Kastensemr. Without objection, that shall be done.

(The statement referred to appears at p. 113.)

Mr. Camepern. Thank you, sir.

Those with me are Mr. Wayne Jackson, who is the Director for the
Federal Probation Services in the administrative office of the U.S.
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Courts. and his assistant, Mr. Don Chamlee. They are responsible for
a great deal of the statistical data which is contained in the statement
which the chairman has just inserted.

Perhaps for the sake of prompting questions—I certainly do not
intend to read the statement, your having so graciously included it in
the record. T will hit just one or two of the high spots in summary of
the statement so that we can open the subject matter of it for question-
ing by the committee if you wish to question me.

T would like to observe that since 1936 we have been operating in the
Federal courts a system of deferred prosecution. The Federal proba-
tion system has been the backbone of this operation, and has cooperated
with the Department of Justice in the administration of a limited pro-
gram of deferred prosecution which is informally known in our circles
as the Brooklyn plan. Under this plan the U.S. attorney may hold in
abeyance—and I point out he has the control of the situation—he may
hold in abeyance prosecution of a defendant, usually a juvenile, con-
tingent upon his good behavior. More recently adults have been in-
cluded in the program. The program usually lasts not exceeding 8
months and is supervised from its very inception by the U.S. proba-
tion officer. The prosecutor either closes the case upon satisfactory
completion of a definite term or processes his original complaint where
there is a subsequent delinquency.

The exercise of diseretion by the prosecutor has not been, in our
experience with the plan, at all arbitrary. It turns in every case on a
complete social investigation made by the probation oflicer at his
request and at the inception of the prosecution.

Of course, he always has, after receiving such a report from our
probation officer, the courts have made our officers available to the
prosecutor for this purpose. He also has that other act of Congress
with which you are familiar, 18 U.S.C. 5001, under which he is author-
ized to divert any Federal offender under 25 years of age for local
handling and sometimes that happens if the prosecutor, on the basis
of the report of the probation officer, has felt that that is indicated.

Now, deferred prosecution, I should like to point out to the com-
mittee. ean be traced back first to 1936, as I indicated, in our own
court at the Rastern District of New York wherein the prosecutor in
that district at that time songht a method of avoiding the demoralizing
effect of court procedures for iuvenile offenders. It received great
impetus from the chief judge of that district, a distinguished name-
sake of mine. to whom I wish T could claim relationship, the Honorable
Marcus B. Campbell, for many years chief judge of the Eastern
1}5‘4( }‘.I."f of New ‘['1; ._

Between 1936 and 1946 more than 250 juvenile offenders in our conrt
in Brooklyn were handled under this plan, and it is gignificant to note
that of all these 250 only 2 violated and had to go through with the
rest of the nroseention.

The success of the plan was so outstanding that in 1946 the then
distinguished Attorney General, later Justice of the Supreme Court
and head of the Federal Judicial Center, the Honorable Tom C. Clark,
brought the plant to the attention of the Judicial Conference of the
United States in his annual report as Attorney General. He requested
our conference to consider this problem and to consider a favorable
report on extending its use to other districts thronghout the United
States.
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The report of the committee is referred to in our statement and is
also before your committee, and they found it extremely valuable and
that its use should be encouraged. Since that time that has been en-
couraged. The committee, however, reported and recently the Judicial
Conference of the United States has found that although it is an
excellent plan and has worked very successfully in the selected case
that the various prosecutors have brought it. nonetheless, the most
patent flaw in the scheme of deferred prosecutions is that it does not
have specific sanction in any statute.

It is with great gratification that the Judicial Conference of the
United States, and I personally as its representative here, not the
attention which the Congress is giving to this very important tool in
the Federal judicial machinery.

Now. no statutory authority has existed for the successful use of
the plan since 1936 right down to date except in the Canal Zone.
Apparently they, in their act, authorized this in the Canal Zone Act
of 1962, acting obviously on the success of the administration by the
probation officers in our courts in the mainland.

In 1949 probation officers were urged by the administrative office
of the U.S. courts to lend their full support to this deferred prose-
cution plan if it met the approval of the court in their distriet and
to offer their full services to the U.S. attorney in each district for
the continuance and enlargement of its use.

In 1946 the Attorney General first urged all of his U.S. attorneys to
nse this deferred prosecution in worthy cases. The Department’s state-
ment in that regard is attached to the statement you have just kindly
inserted in the record.

The most recent policy statement of the Department is also attached,
that was on June 29, 1964, in the Department’s memorandum No. 377,

Now, by definition, the plan is not available for use in adult cases.
It was started for juveniles only. Departmental policy, however,
does not object to special consideration being given in other ways
to unusual cases involving adult offenders, and so it has grown to
be used in special adult cases by the various U.S. attorneys through-
out the country, but still in a very small and limited number.

Now. conditions of supervision provided by the Department of
Justice in 1964 are also attached to the memorandum under exhibit 8
attached to my presentation, and T would refer again to the fact that
the supervision is carried on voluntarily by the courts through its
probation department.

We urge our probation officers, as T have previously said, not only
to cooperate with the U.S. attorneys in giving all the supervision they
ask. but also encouraging the use of this in many other cases.

Now, supplementing this policy, the Department has subsequently
provided the great service of the FBI in the form of what is called
flash notices in the event of violation of the condition of deferred
prosecution, and to bring them immediately to the attention of the
U.S. attorney so that the deferred prosecution can be stopped and
prosecution commenced in certain cases.

Now. I attached to the statement also, which I shall not bore you
with at this point, but which is there for reference, the statistical
review of deferred prosecution as we have administered it thus far.

It commences on page 10 of the attached statement and shows the
erowth in the use of deferred prosecution and the number of per-
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sons under court probation. It is interesting to note that the per-
centage of increase in those given deferred prosecution, although they
are few in number, almost equals exactly the percentage of inerease
in the number of persons put on probation for all crime by the Fed-
eral court.

Table 1 on page 11 shows the deferred prosecution workload, the
latest year the statistical report shows for 1973 fiscal year there
were 689 persons treated under this deferred prosecution plan, and
at the close of the fiscal year those and some additional ones total
786 were still under supervision by our probation officers reporting
regularly to the U.S. attorneys.

Tables 2 and 2B demonstrate trends in the proportion of persons
under deferred prosecution supervision. Table 2B in particular shows
a trend toward the use of deferred prosecution for older defendants,
which I think is significant. Although the plan is intended only for
juveniles, that has grown in use by the prosecutors into the adult
field.

Tables 3A and 3B reveal that there has been little change in the
proportion of persons under deferred prosecution supervision with
prior criminal records; that remains constant for the period that is
shown on review.

Tables 4A and 4B report the offense for which deferred prosecu-
tion was granted, and trends therein since 1968. The offense category
of largest growth, it is interesting to note, since 1968 is in the larceny,
theft. interstate transportation of stolen property category, and the
percentage of success in that is the same, which is very significant,
in my judgment, since that is the large increase in Federal crime.

For persons granted deferred prosecution, the only available meas-
ure of effectiveness we have found is the means by which the person
is removed from supervision.

Table 5 analyzes removal from deferred prosecution for the fiscal
years 1964, 1968, 1972, and 1973, and these are years for which compa-
rable figures are available and they are reported and attached to the
report.

Table 5 of the statistical information reveals that for the 4 years
in question, 93 percent or more of the persons removed from deferred
prosecution completed their term satisfactorily. I believe this is par-
ticularly significant in view of the category of offenses which yon
will note from the preceding tables and in view also of the fact that it
now includes adults as well as juveniles.

The snccessful completion rate has improved over the years, and
in fiscal year 1973, 98.4 percent of the persons removed from super-
vision completed their term successfully. Eighty-eight members of
this group or 13.6 percent were removed from their period of deferred
prosecution prior to the full term expiration date.

Now. in view of that successful use of this deferred prosecution over
these years by the prosecutors throughout the United States, prac-
tically on their own, with of course the approval of the Attorney Gen-
eral, the question naturally arises, and it was debated in our Judicial
Conference of the United States, what is the need for legislation?
Well, the first need, and as I say, we are particularly gratified that
the Congress recognizes it in considering this legislation, is the mod-
est number of persons who are under deferred prosecution. Currently
it represents only 1.4 percent of the total people under supervision




95

by the Federal probation service. Of a total of 54,346 persons under
all forms of supervision by our probation service at the close of
fiseal year 1973, only 786, as I have previously mentioned, are still
under the deferred prosecution supervision. X

Now, we feel on the basis of our experience in dealing with this,
and on the reports that we have from the various chief judges through-
out the United States in the district courts, with most of whom I have
talked personally on this prior to testifying here, that the lack of clear
legal authority for deferred prosecution is the cause of this inhibiting
of its growth. Many feel, many prosecutors still feel in spite of the
department’s strong statement on the subject, and in spite of the
attitude of many of the courts, that it is a questionable practice in the
absence of specific legal authority by the Congress. Even more than
that is the factor of risk. Deferred prosecution, as I have said hereto-
fore is being used by the U.S. attorneys selectively. Our observation
has been that largely it applies pretty much to what you would call
the eream of the crop. The judges feel, and the judicial conference
joins in this, that a salutary program such as this should be extended
to all offenders, not only the cream of the crop, but the poor fellow,
too. We would like to see this uniformly applied, certainly the dis-
cretion should remain in the U.S. attorney but give him statutory au-
thority to use it generally. As it is now, I think he is rather timid in
using it because he wants the cases to succeed and he will only pick
those that are almost certain to succeed with the capable supervision
of our probation service. I think the element of risk should be extende
so that it applies equally to all persons, particularly first offenders of
all age groups.

Therefore, more extensive use, in my judgment, and in the judg-
ment of our judicial conference, is in the public interest. In order
to accomplish this, we feel two things are needed: First, clear legal
authority such as the two bills before you, HLR. 9007 and Senate 798,
would provide; and, secondly, a positive program which our proba-
tion service could effect and put in uniformly if there were statutory
authority. We are doing it now on more or less an ad hoc basis, and
it works very successfully, as I have indicated. But if our probation
service had the statutory directive to do this it could adopt a national
program of great impetus to the use of deferred prosecution and of
great materiality to its extension and success.

The goal of deferred prosecution is to intervene as early as pos-
sible following an offense to get it in the hands of the probation offi-
cer as quickly as possible where remedial work can be done rather
than to drag it through the processes of the courts.

Diverting a person to a program of deferred prosecution avoids the
attendant negative labels of judgment, conviction, sentence, jail, or
prison that so often result 1:111‘:)111111;111‘13.' in a revolving door of
residivism.

In our judgment the enactment of a bill to provide an expanded
program of pretrial diversion would be a mandate to the conrts to use
deferred prosecution and to the prosecutors as well for a broader
range of offenders. A program could provide the courts with major
dispositional alternatives. Indeed, it might well eliminate a great deal
of the objection there is now to plea bargaining, because in most of
the cases in which plea bargaining is now used, in my judgment after
some 33 years of experience as a judge and some 3 to 4 prior to
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that time as U.S. attorney, in my judgment most of these that are
now the subject of pretrial plea bargaining would be diverted if the
Congress would give authority for such a program. It would save all
of this terrible bandying about of these people that results from the
criminal process.

Properly administered, a program of deferred prosecution should
be the offender’s one and only experience with the criminal justice
system. I think our success in it on the present voluntary basis without
statutory authority over this number of years indicates this is not a
wild assertion on my part or on the part of the Judicial Conference of
the United States. I think we could eliminate from the whole system
of prosecution of offenders a great volume of people whose only con-
tact would be that of a very beneficial nature with a probation officer.

Now, of course, in order to do the job, adequate resources are neces-
sary. In our judgment offenders in a program of deferred prosecution
should be placed in caseloads of a probation officer not exceeding 35 per
officer. This will provide intensive supervision and services and assure
prompt action to protect the community in the event one should violate.
The execution of the plan will also require an adequate investigative
stafl to provide careful screening of the candidates. There must be
serupulous attention to screening offenders so that only those who meet
carefully defined standards are placed in this category.

Information developed by the probation officer under our present
use of the plan has resulted frequently in complete dismissals, some-
times in referrals to mental hospitals, medical facilities, vocational
training programs and social agencies, in other words, truly diverting
the alleged offenders before they ever become a defendant, getting him
into something that will help him and straighten him out rather than
making him another convict.

Now. of course, to do this there must be a modest increase in the
investigative workload of probation officers. In order to give you some
idea of what that would be we have conducted a survey of the 50 chief
probation offices across the United States which reveals an estimate
that if ILR. 9007 is enacted, those districts, those 50 districts estimated
that 1,326 persons under a program of community supervision and
services would be certain to result in the first year. So we estimate that
at least 2,000 persons in the first year of the operation of HL.E. 9007
would be the result.

Table 6 gives the breakdown of the districts on the basis of our
estimate.

Now. in order to give you some idea of the estimated manpower and
costs that a good man under H.R. 9007 would require to supervise on
deferred prosecution 2,000 people, we have prepared on page 31 of my
statement an estimate. We feel it would require 57 positions in grade
JSP-9 and 6 supervisors in JSP-13, with 30 clerk-stenographers m
JSP-5. It also provides for certain nonrecurring furniture and equip-
ment items, bringing a total of $2,191,500 in the first year.

If T might respectfully suggest in passing, as the former chairman
of the Committee on the Budget of the Judicial Conference of the
United States that prepared and submitted for many years to the
Congress our request for appropriations for probation officers as well
as for the courts, this is a mere pittance when compared with the num-
ber of lives that will be humanely treated and saved as a result of a
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deferred prosecution plan rather than being subjected to the normal
criminal processes.

Bear in mind I am not criticizing the normal processes. I' an mot
eriticizing my own courts and I am not criticizing the Department of
Justice or the Bureau of Prisons. I am merely trying to point out on
behalf of the Judicial Conference a very valuable alternative that will
be of great benefit to the entire population.

We feel that these 93 additional personnel would be necessary for a
program of 2,000 if the plan is implemented correctly. We also feel if
the program gets a good start, we may expect ready aceeptance by all
the courts and a rapid expansion of the number of persons handled in
this manner,

The program ean only be successful if the quality of services pro-
vided in the program remains at a high level.

Diversion is a wise investment but it will continue to be so only if
diversion continues to represent the best in services to individuals, and
that means, gentlemen of the committee, more participation by a
greater number of probation officers who are able to give individual
personal attention to these unfortunate victims of crime.

I would like to divert for one moment, if I might, on the record to
pay the respect and appreciation of the judiciary to four members of
this committee, its distinguished chairman, Congressman Kastenmeier,
our good friend, Congressman Railsback from that great State of
Illinois, Congressman Cohen and Smith for the great effort they ex-
tended to increasing back to our original request on the floor of Con-
gress the number of probation oflicers that we asked for, the increase
we asked for last year. They were sorely needed. I would like to assure
these four fine members of your distinguished committee that their
services are well appreciated by the judiciary and well appreciated by
the people whom these probation officers are now serving.

Mr. Kastensmerer, We thank you for your comments.

Myr. Camepecr. Thank you, sir.

Now, on several recent occasions to which some of which I have
already adverted, the Judicial Conference of the United States has
made public expression of its views concerning plans for pretrial
diversion such as the two bills now before you, ILR. 9007 and S. 798.
All of these actions by the Judicial Conference I would like to point
out should be taken as consistent with each other, as we instruct the
juries in criminal cases, and as consistent support in principle of pre-
trial diversion as embodied in the two bills, with particular reference
to H.R. 9007.

The chairman of the House Judiciary Committee has been advised
by the administrative office of the U.S. courts on behalf of our Judicial
Conference that the bill H.R. 9007 includes the changes recommended
by the conference in April 1973. Specifically and most important, this
bill, TL.R. 9007, as contrasted with S. 798, provides that the program of
community supervision services be preformed by the U.S. probation
officers. I think the experience of deferred prosecution thus far has
demonstrated that without the probation officers handling it, it will
not be effective. Indeed. they are in it now at the invitation of the De-
partment of Justice and at the volunteering of their services by the
judiciary. That has worked successfully. Your bill H.R. 9007 continues
this successful operation, and I believe that is the salient and most
important difference between that bill and the Senate bill.
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Perhaps the committee is concerned with whether the law needs to
conform to the Supreme Court decision in Galt, which calls for repre-
sentation by counsel of juvenile defendants. I think that counsel should
be provided for all defendants in the Federal criminal process, whether
deferred prosecution or otherwise. I do not think we should any longer
try to administer the Federal judicial system or the eriminal justice
administration without adequate counsel at all stages, even including
investigative under deferred prosecution, representation by counsel.

The question might also arise as to whether parents or guardians
of a juvenile can consent. I would suggest that can be left to the dis-
cretion of the individual judges or their officers assigned to this,

Another point to be considered in this regard, the Judicial Con-
ference feels, yvou might want called to your attention is whether T.S.
magistrates might hear these eases and release persons on a plan of
supervision and services. In my judgment, for what it is worth, and it
is shared by a majority of the Judicial Conference of the United
States, I think this would be an excellent use of the office of magistrate
which was just created by the Congress recently. In fact, I would
strongly recommend to the committee that the initial court handling of
any of these diversion cases be solely by the magistrates so that they do
not get into the stigma of a trial. I would also give the magistrates
jurisdietion to release them after satisfactory completion, thus being
spared a further prosecution. It would also keep the court independent
of the handling of it in the event there should be a trial for violation
later on and the U.S. attorney decides that he wants to indicet him any-
way and does indict him, then none of the proceedings before the
magistrate would be part of the trial and you would not have the prob-
lem of the judge who first put him on deferred prosecution presiding
over his trial. You would have a completely independent point of view,
which of course the trial judge should have in approaching any
prosecution.

Now, the question also arises under both bills as to who should
determine who is eligible to participate. I strongly recommend that
that decision be left with the prosecutor. I think that is where it
belongs. After all, it is a waiving of the prosecutorial function. T do
not think the courts, probation officers or anyone else shounld interfere
with that funetion, lawful funetion of the Department of Justice.

I think. in eonclusion, in this statement I have tried to report just
the highlights that you may want for questioning me, and whether
there 1s need for this legislation. You can tell by what T have said
already. in my judgment and that of the Judicial Conference the
answer is emphatically yes.

The second question 1s what are the relative merits of the two bills
under consideration, H.R. 9007 and S. 798. This, of course, is more
diffieult. We do not want—the judiciary never wants to be in the posi-
tion of telling the Congress what to do or of comparing the action of
one House with that of the other. We point out, as I think T have in my
statement thus far, the verv laudatory provisions of your bill, H.R.
0007 as contrasted with the Senate’s bill in that it leaves the handling
of these cases where that has been effectively demonstrated it belongs,
and that is in the probation service. Both bills provide for an expanded
and adequately staffed program for deferred prosecution. I think the
House bill provides the better of the two systems.
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Without gainsaying any of the provisions of S. 798, HL.R. 9007
does clearly assign the responsibility where, in our judgment, it be-
longs. The probation system in our considered judgment is the logical
home for deferred prosecution. That is where your bill H.R. 9007
puts 1t.

Gentlemen of the committee, the time for expansion of this proven
function in our judgment is here. In proposing a plan of deferred
prosecution the subcommittee has already dealt with the one real
danger, the likelihood that deferred prosecution will be expanded
without advance provision for additional manpower. This would be
a tragedy. It is heartening to us in the judiciary to see that H.R. 9007
anticipates this danger and makes it clear that the probation system
cannot assume the added responsibilities until funds for the purpose
are appropriated.

I have attached as an appendix to my statement selected excepts
of reactions of various probation officers in citing individual success-
ful cases under deferred prosecution to date. I recommend that you
might want to look them over.

Thank you for listening to me, and please let me have any questions
that you would like to ask.

Mr. Kastexaerer. Thank you, Judge Campbell, for a very
thorough explanation of the position of the Judicial Conference
and your own on this question.

I will be brief. We have a number of other witnesses to hear from.

You refer to the historical development of pretrial diversion or
deferred proseeution and suggested originally it was used for juve-
niles or only for first offenders, the cream of the crop. It was also
sngoested as being used increasingly for adults. Do you agree with
the provision of H.R. 9007 which allows the use of pretrial diversion
for any offender?

Mr. Camreenn, Yes, T do. In fact, I think it is most salutary.

Mr. Kastexnmerer. A second question which we dealt with yester-
day is should there be any understood, if not statutorily expressed,
criteria by which individuals qualify for this diversion program?

Mr. Camrpern. I would warn, on the basis of my personal experi-
ence, which as T have indicated is over several years. I would warn
against tying the hands of the prosecutor in that way. I think that
we should leave the discretion entirely in the prosecutor. Indeed, T
am such a proponent of the authority of the office I formerly held
in the northern district of Illinois that I even favor, as I think I
have sent copies of my remarks to the members of this committee, I
even favor abolition of the grand jury in favor of complete prose-
cutorial diseretion in the prosecutor himself. I would not favor ham-
pering that authority by setting down any hard and fast guidelines
or national standards that he is to follow.

Mr. Kastenyeier. One other question. As a precondition, perhaps
a qualifying precondition, the Justice Department suggested that the
imlli\‘iflmll selected for the program ought to acknowledge guilt, the
cerime with which he might be charged or was in fact charged. Do
vou think that that is a necessary element in terms of his qualifying
for pretrial diversion?

Mr. Camprern. No, Mr. Chairman, T do not. I think that the T.S.
attorneys have demonstrated in their use of this plan since 1936
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that if the person is treated by the probation office it does not require
an acknowledgement of guilt. They have already had successful
experience with that, and T would advise against it for their own pro-
tection in the subsequent prosecution if one should develop. I think
such a plea or such an admission might well be held unconstitutional,
if attempted to be referred to in a subsequent trial for those who are
unsuceessful on deferred prosecution. I would advise strongly against
requiring such an admission.

I think on the other hand you have to keep some sort of a docket
of who was placed on it, and if you give this authority to the magis-
trate rather than tosthe trial judge, I think he can keep such a docket
and it is not part of any criminal prosecution and it does not require
any admission of guilt. It requires merely a referral under your bill,

Mr. KastexmEeier. One last question, and this really is tangential,
but the fact is we will be taking up amnesty in a month or so as a
question.

I notice in your statistics, page 19, for offenses of the Selective
Service Act, 1068-T3 comparisons, that you have but six in 1068 and
but four in 1973.

Mr. CaspeeLL, Yes, sir.

Mr. Kastexmerer. The question goes to this class of persons as
first offenders, young people, who would on the surface seem to qual-
ify clearly in terms of good risk for the program and yet there were
so few. Was there a consensus effort to screen out selective service
violators?

Mr. Camepert. T would say so. We arve referring here, of course,
to the conduet of the U.S. attorneys. Our probation service could only
take those that the U.S. attorney gave us. The U.S. attorney did not
give us very many selective service cases, and purely from my own
observation. T do not know anything official abont it, but T wonld say
that is a correct reflection of the attitude of the Department of Justice
toward those violators at the time referred to in the 2 years in our
statistical table.

I think the Department was urging the prosecution of every one
of those cases on the U.S. attorneys, and I think that is the reason
they have diverted so few.

I think if you compare the attitude of the varions courts, the vari-
ons district courts toward those offenders. you will find expression
more alone the lines of recognizing that they are in many instances
young and sincere offenders in the treatment they have received in the
conrts.

But the statistics to which you refer, Mr. Chairman. are only those
referred to us and our probation service by the 1.S. attorneys who I
think were under direction that all such cases should be prosecuted.

Mr. Kastexymerer. Thank you very much.

I vield to the gentleman from the great State of Illinois.

Mr. Rawssack. Well, T want to say that T am of conrse delighted to
have yon here. I remember when I was a freshman Member of Congress
back in 1967 when T heard you testify at that time, and T was very im-
pressed. T do not know whether you and your colleagues stayed up last
night to prepare your testimony. but you eovered about everything that
we raised yesterday, including such things as the applicability of Gault
and whether the same judge that diverts should end up trying if the
accused has to leave the program, and you also covered a point that
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we are interested in about whether the program should be primarily
directed toward the youthful first-time offenders, which I think most
of us feel it should but we do not want to exc lude anyone.

I want to say to my colleagues on the subcommittee that Judee
Campbell ser ved many years as the Chief Judge of the Northern Uih-
t;]al of Illinois with a great deal of distinction. T doubt if there is

v judge that is any better known in the great State of Illinois than
Tmlﬂ'v ‘ampbell, and I am ¢lad to see that he is still as energetic as
ever -mrl as persuasive as ever,

I wanted to ask your feelings about a reference on page 31 of your
formal statement which relates to contractual services, which I think
might be very important. I want to comment that I am glad that you
had a veference in there, and I think in your budget you allow
&750.000 as an estimate for contractual services.

Mr. Caypperr. That is right.

Mr. Ramsnack. I just wonder, up until now if the probation officers
have been able to contract for, say, shelter care homes or resider ntial
homes.

Mr. C'axvprern. No, unless they are owned or operated by the Depart-
ment of Justice. Of ¢ ourse, Hi“ Bureau of Pri isons works very closely
with the probation service in making any of its fac ilities available.
Other than that, the probation officers 11~11.1H\ have had to get loecal
community seryices for this and at no expense to the Federal Govern-
ment, but provided for by private charity.

Now, under a properly funded program the Federal Government
shonld no longer properly statutorily authorize such a program. We
feel that the Federal Government—indeed we cannot impose that
much further on the local facilities. On the basis nl' the P\'pm‘ivm es our
officers have had in the cases Hu-\' have supervised in the past, we
foel that an overall allowance of $375 a case would cover the need of
confractual services. That 1s w hﬂ ¢ we arrived at the item of $750.000
in the bndeet, assumine 2.000.

Mr. Ramssack. T think that is very important, because we always
have to ficht the battle of the budget for the probation officers, for
one thine, Tt looks to me like this is going to be a continuing battle.
You mention semewhere in your statement that a proper caseload
would he something like 35 cases, which T would agree with. If we
rin into a situs 1t1un where the probation officer simply has case loads
that are numerically more than that, and in some cases they have
been substantially lareer than the 35 cases, then I think it wonld be
helnful to have this contractual authority if there are good facilities
within a community to pay them for helping.

Mr. C'aareeELL. Procisely.

Mr. Ranspack. There is a difference in Senate bill 798 and H.R.
9007 as far as who ean really terminate an accused or a person’s
particination in |‘h|~ kind of a community services program. I am a
little bit concerned abont Senator Burdick’s leaving it apparently to
the attorney for the Government to actually decide when a release
should be terminated. and it seemed to me we purposely avoided that.
T am very much aware that the attorney’s rec -ommendation is certain
to carry a great deal of weight with the court. But I still would prefer
toleave it to the court.

Mr. Caxepenn. I think he would be.
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Mr. Raiseack. I am inclined to think so. too. It would seem to me
it would be more judicious to let the judge decide, taking into account
the recommendation.

Mr. Cameeeie. I think you are absolutely correct in that, and it is
one of the differences in the two bills that the Judicial Conference did
discuss. We would much rather have that final determination, a judi-
cial act for two reasons: first of all, to protect both the prosecutor
and the defendant in that a specific charge has now been discharged.
Well, that is a far cry from further prosecution, and the defendant is
entitled to that. If we leave it merely to a voluntary action on the
part of the 17.8. attorney, that is not accomplished.

Second, if you invest this authority of deferred prosecutions to de‘er
in the first place and to discharge in the latter mstance, in the U.S.
magistrate rather than in the district judge. I think you will have a
completely independent officer who has time to really supervise the
work of these cases and the final hearing would be, I would anticipate.
a motion from discharge of supervision which would be brought
largely at the instance of the probation officer. Now, they come to the
.S, attorney frequently before the period has expired and say,
“Look, he i1s doing so well, he has got a job. back with his family, why
don’t we discharge him from supervision ?” In every instance the T.S.
attorney has agreed. So I think you would be following the same pro-
cedure and giving it the additional sanction and approval of a judicial
fiat if you invested that power in the U.S. magistrate on motion
either by the U.S. attorney or by the defendant’s attorney or on his
own motion by the probation officer, which is the way it is now done.

Mr. Ranssack. I thank you for your statement. I really think that
makes good sense, too, and hope that we are suecessful.

Mr. Casrepenn. I would strongly advise it.

Mr. Kastenmereg, The gentleman from California, Mr. Danielson.

Mr. Daxmrson. I have but one question.

I am mindful and understand vour feeling that the magistrate
shonld have a part to play in terminating the supervision, but when
placing this person on supervision you have mentioned before that
vou believe in investing great discretion in the U.S. attorney.

Mr. Camerenr. Complete.

Mr. Daxmerson. What role would the magistrate have at that stage?

Mr. Campeeeri. None at all exeept to make the order of reference to
the probation officer by which he has the legal anthority and to carry
out the program that will be recited in vour statute.

Mr. Daniersox. The diseretion would rest with the 17,8, attorney.

Mr. Caxrrenn. Completely, and I think it should stay there.

Mr. Dantmerson. I thought T misunderstood you.

Mr. Canarepert. I agree with vou 100 percent on that. T do not think
that the prosecutor should ever lose the right to chose which cases shall
be deferred. which ones shall be prosecuted. whether to proceed by in-
formation or indictment. All of this should be left solely in the hands
of the prosecutor.

Mr. Daxierson. And the inception of the magistrate’s function
wonld be pro forma, to establish a docket and to issue the order?

Mr. Camreeern. To the probation officer which gives him the legal
anthority to do that which the T.S. attorney asks him to.

Mr. Daxmrson. But that would be in response to the U.S. at-
torneys——
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Mr, CampeeLL. Yes, sir.

Mr. Kastexmemr. The gentleman from Maine, Mr. Cohen.

Mr. Corex, Thank you, Mr. Chairman, and thank you.

Congressman Railsback never fails to remind us he does come from
the great State of Illinois.

Mr. Cayreect. I am happy to hear that.

Mr, Conex. Now that he has been endorsed by a man of your dis-
tinetion, I think he will be insufferable for the next few months.

Also, I find it somewhat difficult being the freshman minority mem-
ber of the Committee on the Judiciary, sinee T am called upon to ask
questions when they have already been asked. T guess I have lamented
about this before. T was pleased to hear your response to Chairman
Kastenmeier's question about the Justice Department’s position on
the admission of guilt as a condition precedent to rehabilitation.

I only want to , ask one question that we raised yesterday, and that
dealt with Senate bill S. 798 and that is on the use of the advisory
committee at the local level to sort of supervise and make periodie
recommendations and so forth. I believe the Judicial Conference has
endorsed that proposition and it is not in the House bill. You would
support that, I would assume ?

Mr. CameeeLrn. I support it with a little reservation. I think an ad-
visory committee is a very fine thing, ahd each probation officer in his
own district has such a committee at the present time. They draw very
heavily on all local resources, the probation office has that as a matter
of national policy that they do so.

I have only this hesitancy about it. T naturally support an advisory
committee, 1 think that the Senate bill provides that it be at least
approved by, if not appointed by, the chief judge of the district court
of each district, and not to sell my own people down the river or any-
thing of the kind, but I do not think in the field of social work we
should have too much judiecial interference. We have judicial super-
vision now. The probation system operates as an arm of the conrts. It
is under the courts. We appoint probation officers. They hold office at
our pleasure. We have enough authority over them.

Now, if the advisory committee were to be merely a committee as
the Senate bill, I am afraid, suggests, made up of judges of the court,
I do not think it would add anything to the present system because we
already have that.

If, however, it would mean the channeling of all the community
resources into the probation office, then I think it is helpful. Now. that
of course again depends on the administration in each district by each
chief judge.

But answering your question in the overall, I share the opinion of
the Judicial Conference and of the Senate that it is helpful to have
such a committee. I do not know how by statute you can guide how
they are going to .:p[mmt_ but I hate to hobble the probation officer in
deferred prosecutions,

Mr. Couen. Just one final question. I have not really looked at all
the statistics you provided in your statement, but what is the average
csaeload per probation officer in this system ?

Mr. Caseeern. We have reduced it now with the help of you gentle-
men who got us the additional officers.

Sixty-seven under supervision by each officer as a national average,
plus 37 presentence investigations per officer, and 51 for Bureau of
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Prisons, the military courts, and so forth. We do their work without
compensation.

Mr. Conex. Thank you very much.

Mr. Kasrenmemr. The gentleman from Massachusetts, Mr. Drinan.

Mr. Drixax. I want to say you gave the best testimony I have heard
in my 3 years in Congress, and well and forcefully.

Why on page 30 is the great State of Massachusetts omitted ?

Mr.” Caxerern. Well, it is probably because Drew up there was
keeping his probation officers so busy that he did not have time to an-
swer my letter.

Mr. Drivax. Why is the great State of Wisconsin omitted ?

Mr. Campeeern. The great State of Wisconsin is probably omitted
for the same reason.

Mr. Drixan. Usually you have direct and cogent information.

Mr. Kasrexaremer. The committee is very grateful to you, Judge
Campbell, and both the gentlemen accompanying you, Mr. Jackson
and Mr. Chamlee, for appearing here this morning.

Mr. Cayrperr. Thank you very much, Mr. Chairman.

I pather I am excused. I thank you for your kindness.

Mr. Kastexseier. If it is all right with the next two witnesses, I
would like to ask you to come up together, Dr. Bertram S. Brown, who
is accompanied by Mr. Hopkins, and Mr. Miller, who both are asso-
ciated with the American Bar Association and represent other points
of view as well.

Gentlemen, you may proceed and then we will proceed with the
questioning, but I would like you both to present your testimony in
tandem.

TESTIMONY OF DR. BERTRAM S. BROWN, DIRECTOR, NATIONAL
INSTITUTE OF MENTAL HEALTH, ACCOMPANIED BY ARNOLD J.
HOPKINS, ESQ., ASSISTANT DIRECTOR, AMERICAN BAR ASSOCIA-
TION COMMISSION ON CORRECTIONAL FACILITIES AND SERVICES

Dr. Browx. Mr. Chairman, it is a great pleasure to testify before the
States of Massachusetts, Wisconsin, Illinois, Maine—if I left anybody
out, God help me.

You may wonder why a psychiatrist and the Director of the Mental
Health Institute comes to be testifying as a representative of the
Commission on Correctional Facilities and Services of the American
Bar Association. Gov. Richard J. Hughes, now chief justice of the
New Jersey Supreme Court, a friend and colleague for many years,
wanted to join in the discussion of these pretrial diversion measures
in his capacity, chairman of the ABA Corrections Commission, but
beeause of his new duties was unable to and asked me to represent the
commission,

My own career in criminal justice matters started in Massachusetts
as a young psychiatrist in training. I worked in Walpole and Concord
Prisons, as a staff person in the division of legal medicine. Since then
I have spent 20 years in this particular aspect of human suffering and
behavior.

I have also appeared before the Judiciary Committee many times on
our narcotic addict rehabilitation program before Don Edward and
Chuck Wiggins and many members of the House Judiciary Committee.
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More specifically, and I think related to the Federal leadership role
of this bill, I became closely associated with Daniel L. Skoler when he
was with the Law Enforcement Assistance Administration. During
President Johnson’s days, we had a program known as the White
House (Governors’ Conference, where we flew around to 40 of the 50
States on Air Force 1, trying to see what the nature of the problems
were—he, from the LEA A, and I, from the National Institute of Men-
tal Health. Dan Skoler as you may know is now executive director of
the ABA Commission on Corrections.

I might also say accompanying me is Mr. Arnold .J. Hopkins. I first
met Mr. Hopkins when he was a classification officer at Patuxent In-
stitution for Defective Delinquents in Maryland, Mr. Hopkins is as-
sistant staff director of the ABA corrections program and director of
the National Pretrail Intervention Service Center.

That is a rather long introduction to the statement, but I thought
between Father Drinan there and us, we might not need any lawyers.

It is a privilege to appear before this subcommittee on behalf of the
American Bar Association Commission on Correctional Facilities and
Services in support of legislation titled, H.R. 9007 and S. 798, author-
izing pretrial diversion alternatives to court processing of certain
criminal cases. Joining me in the discussion of legislative proposals
H.R. 9007 and S. 798 1s Arnold J. Hopkins, assistant staff director of
the ABA Commission on Correctional Facilities and Services, who also
has responsibility for administration of our National Pretrial Inter-
vention Service Center.

It is with interest that T have observed the evolution and dynamics
of the early diversion concept from my position as Director of the Na-
tional Institute of Mental Health and affiliation with the corrections
reform program of the American Bar Association. The intervention
technique is not regarded as a new approach. We heard in 1936 in
terms of diversion from the former witness. and vou can see it in the
approach to mental health services. My close association with the draft-
ing and implementation phases of the Federal Community Mental
Health Services Act enables me to be reflective on its contemporary
application in the context of the criminal justice reform movement.

H.R. 9007 authorizing court-sanctioned community diversion place-
ment procedures and the companion legislation S. 798, the Community
Supervision and Services Act, represent, in our opinion, progressive
and achievable eriminal justice objectives. Moreover, we sense that
many local jurisdictions eagerly anticipate the enactment of Federal
pretrial diversion legislation that clearly signals public policy and
leadership in the pursuit of viable alternatives to standard criminal
justice programs and practices. I mentioned this in my informal re-
marks, and I do not know whether that has come up before, but the pas-
sage of this legislation, while it may impact hundreds and thousands
of our cases in the State courts, also sets a model both practically and
symbolically. Several community efforts demonstrating local pretrial
diversion alternatives have achieved their experimental geals and now
must consider the strategy and tec}miq]lw.~: by which project institution-
alization—by which I mean the legislative hearing process—can suc-
ceed. As well, innovators persuaded by the record of tested diversion
programs seek guidance from the subcommittee as deliberations on
the cited legislative proposals are undertaken, thus enabling local gov-
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ernment planning and program development priorities to achieve
fruition.

Consequently, it is refreshing for me to observe a visionary Congress
engage ifs vast expertise in the promulgation of legislation in the mat-
ter of pretrial diversion. Such a pronouncement will, T submit, greatly
facilitate the initiation of criminal justice diversion to all levels of gov-
ernment, thereby allowing the concept to achieve significant national
impact. Thus, a unique intergovernmental approach to the unnerving
eriminal recidivism rate is on the threshold of becoming a reality.

The ABA Commission on Correctional Facilities and Services views
the two pretrial diversion measures to be examined by this subcommit-
tee as important law reform efforts to strengthen the administration
and performance of our criminal justice apparatus. While recommen-
dations and standards developed by authoritative commissions abound,
the matter of their translation and application to existing criminal
justice systems and services requires considerable stimulation.

It is precisely this posture of the eriminal justice reform movement
that prompted the establishment of the ABA corrections reform pro-
gram. As you know, Mr. Chairman, it was at the behest of Chief Jus-
tice Warren E. Burger that we began this effort.

In Washington you never know when your subordinate will become
your boss. Chief Judge Bazelon, on the District of Columbia Appeals
Court, had Justice Burger on his court, the next day he had Chief
Justice Burger as his boss. Chief Justice Burger has taken a massive
leadership role in corrections reform and has continually been sup-
portive of the work of our Commission.

Now in its third year of operation, the Commission has designed and
implemented a succession of national action programs to pursue prom-
ising correctional reform and offender treatment opportunities. I share
the enthusiasm of our chairman, Chief Justice Richard J. Hughes of
the New Jersey Supreme Court, and Commission colleagues for the
dispatch and professionalism with which our corrections reform pro-
gram has been administered. We are also pleased with the ongoing sup-
port we have received from the ABA, sister professional organizations,
the corrections community, and the organized bar.

I profess a special advocacy and interest for the work of one Com-
mission project. That is our National Pretrial Intervention Service
Center. which T have the good fortune of serving as chairman of the
advisory board. This project best exemplifies the interdisciplinary ap-
proach used by the Commission to stimulate change in the corrections
process, Its mission of expanding the pretrial diversion concept by as-
sisting localities in planning and program development efforts to-
gether with the operation of a national clearinghouse service, has
provided excellent perspective for commentary on the two Federal
pretrial diversion bills.

Under a $153,430 manpower grant from the U.S. Department of
Labor, the Center was activated in Mareh 1973 to stimulate the estab-
lishment of pretrial intervention alternatives to eriminal adjudication
modeled after the Labor Department funded experimental programs
in New York (Manhattan court employment project) and the District
of Columbia (Project Crossroads). Here the emphasis was on man-
power services as a resource to achieve social and economical stability
for selected criminal defendants with the expectation of reducing
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recidivism outcomes. The success rate in terms of diverted criminal
careers was gratifying in that successful participants of the Crossroads
and Manhattan demonstration projects were two to three times as
unlikely to reappear as offender statistics than persons processed
through the conventional criminal justice sequence. We have all sorts
of data which we ask to submit for the record rather than take time
in verbal testimony.

In view of the solid performance of Project Crossroads and the
Manhattan court employment project, the Labor Department has to
date invested $4.2 million for support of a cluster of second-round
demonstrations in nine cities to further test and analyze the pretrial
intervention technique. Reports from these projects operating in Bos-
ton, Baltimore, Atlanta, San Antonio, Minneapolis, Cleveland, and
the three California cities of Hayward, San Jose, and Santa Rosa
suggest similar results in the reduction of recidivism. Our best esti-
mate is that from 1968 to date, upward of 11,000 persons have enrolled
in these pretrial intervention projects, three-quarters of the total
admissions have been favorably terminated—that is, with charges dis-
missed—and of that number, approximately 7 percent have recidivated
over a 3-month followup period. A more detailed accounting of diver-
tee characteristies and performance results appears in the third annual
progress report on the pretrial intervention program, prepared by Abt
Associates of Cambridge, Mass., for the U.S. Department of Labor—
March 1973.

In statements of July 20, 1972, and March 27, 1973, before the Sub-
committee on National Penitentiaries, the views of the Commission on
S. 798 were presented. The ABA house of delegates approved the rec-
ommendation for enactment of this legislation offered by the section
of eriminal law at the midyear meeting in February 1973. We were
heartened to learn that the Community Supervision and Services Act
was unanimously passed by the U.S. Senate on October 4, 1973, and
take this opportunity to recognize the leadership and commitment by
Senator Quentin N, Burdick in that most significant. accomplishment.
The report to accompany S. 798 prepared by the Senate Committee on
the Judiciary has our total endorsement. I was particularly gratified
to note the accommodations made by the Justice ]I)vp::r! ment on issues
pertaining to the mandatory guilty plea. These were apparently recon-
ciled by the inclusion of statutory language in section 2 declarations—
general expectation that participants would accept responsibility for
their behavior—and the requirement of confidentiality of statements
made by individuals in the diversion process—section 6(b)—which
I might note was the only subject I did not hear come up in the ex-
traordinarily comprehensive testimony of the last witness.

On comparative analysis of pretrial diversion legislation proposed
in 8. 798 and H.R. 9007, we find no substantial substantive differences
though the former bill, it is recognized, represents a more compre-
hensive and flexible legislative framework. Legislation is an art of
draftsmanship and we view H.R. 9007 as a basic authorizatoin for
diversionary placement by the U.S. District Court with procedures
for the disposition, but less detail on matters pertinent to administra-
tion of services. Otherwise the objectives of both bills from our action
perspective are identical, including pertinent provisions on adminis-
tration and functional aspects of the diversionary placement authori-
zation.
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There are, however, several salient provisions in S, 798 which ought
to be commented upon on the basis of our experience in technical assist-
ance activities of the ABA Pretrial Intervention Service Center. We
find a healthy variation in deferred prosecution projects operating in
approximately. 20 jurisdictions. Programmatically, the regimen of
community supportive services represents a mix of manpower and
counseling emphasis. However, project variations exist in diversion
authority, administering agency, intervention point, and operational
schemes. The flexibility in design of demonstration models is an im-
portant factor to preserve so as to allow for alternatives in service
agency selection, stafling patterns, utilization of existing resources,
and delivery of services plans that are influenced by eligibility criteria,
project site, financing options, and manpower availability. For these
reasons we favor the strategy of flexibility in project function and
resource utilization provided for in section 9 of S. 798. The pro-
posed section 3172 of HLR. 9007 adds the screening, supervision., and
servicing of diversionary placement cases to normal probation officer
functions and, in this respect, may be unnecessarily restrictive, given
the variety of options available within and ontside the eriminal justice
system to perform these functions—for example, pretrial release proj-
ects established in 75 cities, employment service agencies, community
treatment groups, and so forth. Again from my 10-year perspective,
we must be most careful not to lock in other elements, to allow for
new manpower and to allow no one bureaucracy to take hold of an
important program, as I think this is. It may well be that Federal
probation officers already have excessive caseloads, as is the case in
many State agencies, and therefore would be unable to supervise
additional diversion placements. In that situation, H.R. 9007 may
unintentionally limit servicing alternatives and thereby frustrate the
full implementation or expansion of diversionary placement projects.
There is a cost factor in using only probation officers to supervise and
service divertees that should be considered which is guarded against
under the stafling options proposed in the Community Supervision
and Services Act. Paraprofessionals employed as diversion counselors
and job developers are working effectively in most pretrial interven-
tion projects in operation today and at considerably less cost than
stafing exclusively with professionals. The feasibility of utilizing
various paraprofessionals has been the subject of a National Institute
of Mental Health research project. The results have been so promising
that 20 positions have been established as a line item in the budget, a
very important advance in Federal manpower schemes and increas-
ingly replicated in State facilities. The utility of this team approach
in legal, medical and educational services is gaining prominence. The
forementioned stricture would seem to impair utilization of this staff-
ing resource.

Other features ineluded in S. 798 that might be provided for in
H.R. 9007 would be: (i) Confidentiality of admissions made during
the diversion process, (i1) periodic reporting of participant progress
to prosecuting attorney and referral judge, (iii) guidelines for termi-
nation of unsuccessful diversionary placements, and (iv) establish-
ment of program advizory committees to provide oversight and policy.

It is our position that as projects demonstrate their utility, steps be
taken to formalize the process and procedure for diversionary place-
ment so as to insure institutionalization of the technique. We find a
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variety of approaches used in the sanctioning of pretrial diversion
opportunities, New Jersey and Pennsylvania have court promulgated
rules of procedure, Massachusetts has legislation pending in the sen-
ate—S. 1592—which prescribes diversion procedures and adminis-
trative services, and Washington recently enacted subsidy legislation—
S. 2491—which provides State stipends to local units of government
diverting defendants to community services programs at $448 per
referral. Absent these examples, the authority for conducting pretrial
diversion projects is based on prosecutorial discretion in the charging
function with use of extrajudicial and third-party custody arrange-
ments for placement of adult/juvenile diversion cases. Formalized
operational agreements and administrative policies do not exist for
many pretrial intervention projects making them vulnerable to ac-
countability inquiries,

Turning to the legal issues in the diversionary process, a discussion
of certain fundamental constitutional safeguards appears in the Sen-
ate Judiciary Committee report on S. 793 at pp. 13-16. Most promi-
nent of the diversion legal issues is the desirability or nondesirability
of a mandatory guilty plea as a condition precedent to participant
enrollment. The ABA position on this issue was eloquently stated by
Keith Mossman, Chairman of the section of Criminal Justice in Testi-
mony on S. 798 before the National Penitentiaries Subcommittee. Mr.
Mossman indicated the ABA was not persuaded that a required plea
of gnilty had rehabilitation value and suggested this concept should
not be written into the statute. Chairman Hughes responded in kind
via his letter of February 8, 1973, to Senator Burdick. S. 798, as amend-
ed, declares in section 2 that diversion alternatives to institutionaliza-
tion be “made available to persons accused of erime who accept re-
sponsibility for their behavior,” a consideration agreed to by the Justice
Department as having the effect of excluding individuals who choose
to plea not guilty from entering the diversion program. We find no
fanlt with this provision.

Other diversion legal aspects dealing with (i) equal protection
auarantees on eligibility eriteria, (ii) nondisclosure of defendant ad-
missions while in a program, (iii) due process in termination hearings
for unsuccessful parteipants, and (iv) assistance of counsel will be
addressed in the forthcoming technical assistance publication by our
National Pretrial Intervention Service Center.

One of our functions is to gather the best material on the issues to
date and that is a forthcoming publication that will be of use in think-
ing through these diflicult issues.

Mr. Chairman, our Commission is of the mind that pretrial diver-
sion is an idea whose time has come, that has been building at least
since 1936, probably longer than that. There exists persuasive evidence
of the concept’s viability in reducing eriminal recidivism by enabling
participants to get into a life-style of worthwhile employment and
stability with the help of manpower services and training. And, too,
the eriminal justice system benefits through greater flexibility in its
operation and increased effectiveness as a rehabilitation vehicle. The
community gains from decriminalization achievements, as well as from
improved employability and productivity of the diversion “graduate.”

Let me hasten to add that pretrial diversion is no panacea but rather
it represents but one approach conceived to estop, or at least slow
down, the revolving door of crime today.

30-202—74 8
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A fter careful study and analysis of S. 798 and HLR. 9007, we believe
both legislative proposals offer a sound basis for introducing the pre-
trial diversion capability in the U.S. District Court System. However
the conference committee comes out, we wish the legislation well.

[ Mr. Brown’s statement appears at p. 130. ]

Mr. Kasrexmeigr. Thank you, Dr. Brown, for that excellent
testimony.

Now we would like to go to Mr. Herbert S, Miller. He is here today
as chairman of the American Bar Association’s Criminal Justice Sec-
tion’s Committee on Corrections and Rehabilitation of Offenders.

We have your statement, Professor Miller, and you may—if you
care to summarize it, you may do so. In any event, we want to hear
what you have to say.

TESTIMONY OF HERBERT S. MILLER, ESQ., CHAIRMAN OF THE
CRIMINAL JUSTICE SECTION, AMERICAN BAR ASSOCIATION

Mr. Mirer. I am delighted to be here.

1 will simply submit the statement for the record and simply high-
light some points.

[ Mr. Miler’s statement in full appears at p. 133.]

Mr. Mrrer. I do not appear as a representative of the Criminal
Justice Section, but as a representative of the American Bar Associa-
tion. The position accomplished in this testimony started out with my
committee on corrections and rehabilitation. We approved S. 798
unanimously at the committee level with certain amendments. The
matter was thoronghly discussed by the criminal justice section and
then forworded to the house of delegates, and the house of delegates
unanimously approved the authority of the eriminal justice section.
So I am here on behalf of the American Bar Association.

Mr. KasteNMEER. You are chairman of the Committee on Correc-
tions and Rehabilitation of Offenders.

Mr. MirLer. Of the eriminal justice section, ves, sir.

Mr. Kastenyerer. But you are speaking for the American Bar As-
sociation as a whole.

Mr. Mireer. Correct, Mr. Chairman.

I will not go into the fact that there is simply no opposition to the
concept expressed in both of these bills. I haven't heard any, and I
would simply like to go into some of the issues that T think are of direct
concern to this committee.

Probably we spent as much time discussing the whole question of
whether or not there should be a guilty plea accompanying this legis-
lation as any other question. There was unanimity at my committee
level and at the Criminal Justice Couneil level that there should be no
requirement of a guilty plea in this legislation, that we were most
persuaded by one of the members of the conncil, who was vociferous to
meluding this in this legislation. In our opinion the plea negotiation,
the process has nothing to do with diversion. They are two completely
separate things and should be kept separate.

This leads into some other issues which go to the heart of what this
legislation hopes to accomplish.

I think the key difference between the two bills is in the prosecutorial
discretion that is exercised on termination of diversion program, either
by dismissing the case or resuming criminal proceedings.
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This question was discussed quite extensively and it was again the
unanimous feeling of my committee and the section endorsed by the
ABA that the initiating process, the initiating of a diversion program
and initiating any termination should be done by the U.S. attorney,
but that in both instances, the institution of the diversion process or
its termination should be real oversight by the court, complete over-
sight by the court. It is our feeling that the discretionary power
exercised by the U.S. attorney in this area is quite different from
the discretionary power: exercised in deciding to prosecute a cast to
begin with and deciding whether or not to plead out a case or in
deciding whether or not to go to trial, that this discretion is quite
different, that here there is going to be a program of supervision of
this person. There are going to be conditions laid upon this person who
we still presume to be innocent, who has not been convicted and that
therefore there should be court oversicht of such conditions.

We think that S. 798 as it now stands requires the concurrence of
the attorney for the government before the court can terminate either
by dismissing or resuming proceedings,

Mr. Rarmsack, Can I ask a question right there?

My, MiLLer. Yes.

Mr. Ramseack. I am afraid you are misreading that or I am mis-
reading it. Talking about section 7(b) of the Senate bill 798 where
it says:

The committing officer within subsection (a) of this section shall terminate
such release and the eriminal proceedings shall be resumed if the attorney for
the Government finds such individual is not fulfilling his obligations under the
plan applicable to him or the publie interest so requires.

I think if the prosecuting attorney says without giving any reason
or anything else “terminate,” the judge terminates. It is mandatory
language.

Mr. Mirrer. I think in terms of the resumption of the prosecution
that is correct. That should remain basically with the U.S. attorney.

Mr. Raispack. I find it even more peculiar that in this case where
they terminate it is not even required there be any kind of concurrence
by the administrative head. They do not provide for any kind of ree-
ommendation from the administrative head. It would seem more rea-
sonable to leave some concurrence from the administrative head as far
as termination is coneerned. Do you see what I mean ¢

Mr. MiLLer. Both the court and the United States attorney are go-
ing to pay substantial attention to whomever it is supervising the per-
son, whether the administrative head or the probation officer.

Mr. Ramssack. He is not required to in the case of a termination
and is required to in the case of a dismissal. That doesn't make any
sense to me.

Mr. Mrurer. I think on the issue of whether or not to resume prose-
cution it would be made by the prosecutor. I think on the issue whether
to terminate—one is the termination to resume prosecution and the
other is termination to dismiss. There are some differences there. In
the case of the termination to dismiss, the court makes that decision
with the concurrence of the prosecutor.,

I believe that the decision to resume prosecution, as the decision
to initiate prosecution, is a unique prosecution function.

I would like to very briefly discuss the other major difference in
the two bills, and that is in the administrative structure.
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Perhaps the real major difference that S. 798 provides for greater
flexibility than 9007. It not only provides for the administrative head,
but in section 9 of S. 798 there 1s provision to make contractual ar-
rangements with the Federal probation office.

I might add that the American Bar Association, in its standards
on probation, standards relating to probation, indicated that the use
of the probation service for early diversion programs would be emi-
nently feasible and desirable in a number of cases. The argument is
that 798 provides greater flexibility and would not lock in what is
still an experimental program to one way of providing supervision.

I will discuss briefly and comment on the whole question of stand-
ards. The American Bar Association has just completed a 10-year
project on the standards of the administration of justice, all the way
from the standards for the police officers. There 1s a volume on the
prosecution and defense function which provides extensive standards
guiding prosecutors and defense attorneys in the performance of their
role, and it is the American Bar Association’s view that the kind of
discretions exercised should not necessarily be restricted but that
standards as guidelines to the exercise of such discretion are not only
desirable but extremely necessary, and this would apply to an early
diversion program, both as to the initiation of an early diversion
program or the termination.

Mr, KastenmEerer. As a statutory matter, do you think?

Mr. Mrueer. I think the way we would approach it that S. 798 in
the establishment of the advisory committees and the requirement that
the Attorney General issued rules and regulations and policy state-
ments together with the advisory committee would provide a vehicle
by which standards could be worked out and on this committee a wide
variety of people sit. Defense attorneys are not allowed and if there is
such a committee, they should be included.

One other issue and I will stop. The question of the information that
is gathered by an investigator, whoever it may be, and its subsequent
use in any eriminal proceedings, the American Bar Association has a
standard on presentence investigations which is analogous to this
investigation which they said should not be instituted until guilt. and if
prior to guilt there are two conditions which must be made, First, the
man must consent to this being started and he must have the advice of
counsel. There should be specific language for the counsel to advise the
defendant. The second thing, the standard we have adopted was that
that information at that presentence investigation should in no way be
used in any further criminal proceedings which might determine guilt.
The adoption of this standard in legislative language would be very
desirable.

I think that completes my statement.

Mr. Kasrenarerer. Thank you very much, Mr. Miller and Dr. Brown.

I regret only that we do not have more time for colloquies here on
various aspects of it, but I think both your statements are superb and
added to that of the Judicial Conference will serve as a basis for our
moving on this legislation.

We appreciate your contributions and that of your parent
organization.

With that, and with a vote up presently, the subcommitte stands
adjourned with respect to legislation before it on pretrial diversion.

E“'horcupou, at 12:10 p.m., the subcommittee was adjourned. ]
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(The statement referred to at p. 91 follows:)

TESTIMONY OF WILLIAM J, CAMPeELL, SENIOR UNITED STATES DISTRICT JUDGE

Mr. Chairman and members of the Subcommittee I am pleased to have the
opportunity to comment on tweo legislative proposals, H.IR. 9007 and 8. 798, bot h
of which would provide programs of community supervision and services for the
federal eriminal justice system.

Since 1936 the federal probation system has eooperated with the Department
of Justice in the administration of a limited program of deferred prosecution
informally known as the “Brooklyn Plan.” 1 believe a recitation of our experi-
ence with this plan of deferred prosecution will be helpful to the Subcommittee
in evaluating the legislative proposals,

In the federal system, the U, 8, attorney may hold in abeyance prosecution of
a defendant, usually a juvenile, contingent upon his good behavior. All legal
processes are suspended for a definite period of time, generally not exceeding
18 months. The United States probation officer supervises the defendant during
this period. Thereafter the prosecutor either administratively closes the case
upon satisfactory completion of the definite term, or processes the original com-
plaint forthwith, where there is a subsequent delinquency.

This program is restricted to those persons deemed amenable to such treat-
ment. It is used in only a limited number of cases and a high degree of selectivity
is exercised by the proseceuntor and the probation officer.

This exercise of diseretion does not turn on a haphazard first impression or
sympathetic emotional reaction. It turns on a social investigation at the source,
eomparable to the presentence investigation which takes place after convietion.
If the investigation indicates that the degree of culpability of the offender is
not too aggravated and there is a realization on his part of the character of the
aets and that they are wrong: if the community influences are sufliciently strong
in moral, ethieal attributes, and on the basis of previous good conduct, deferred
prosecution may be granted,

Under the provisions of 18 T.8.C. 5001 the United States attorney is author-
ized to divert any federal offender under 21 years of age to local authorities for
handling. In our opinion this is the method of choice for most offenders in this
age eategory, The extent to which diversion is practiced is not known, however,
its potential impact is considerable, In fiscal year 1970 approximately 5,000
offenders under age 21 were received in federal courts,

Deferred prosecution is generally considered only if diversion is not possible
or feasible. Probation officers assist United States attorneys in earrying out
either practice.

HISTORY OF DEFERRED PROSECUTION

Deferred prosecution can be fraced back to its use by the United States attor-
ney for the Bastern District of New York in 1936. At that time he and the chief
probation officer were concerned with the handling of juvenile offenders and
were secking a method of avolding the demoralizing influences of the conrt pro-
cedure for selected juvenile offenders with substantial backgrounds, good home
influences, and no prior convictions. The decision to defer prosecution was made
by the United States attorney on the basis of a compiete investigation by the
probation officer.

The plan received the strong endorsement of the court in the Eastern District
of New York, The chief judge of that distriet, Marcus B. Campbell, expressed
his support in this way :

“Whether or not a prosecution of a juvenile should or should not be instituted
is a matter exclusively within the prerogative of the district attorney—it is his
sole responsibility, Our court is concerned only when, by due process of law, in
the form of a proceeding in juvenile delinguency a matter is placed on the trial
ealendar and moved for trial, Then and then alone does it become the responsibil-
ity of the conrt.

“Any service which ean be consistently rendered by the Probation Burean of
the distriet attorney, as an aid in determining the degree of culpability of an
alleged offender, and which does not effect (sic) the efficiency of the Probation
Burean, and which does not encroach upon the prerogatives of the district attor-
ney, would appear to be in no way objectionable.”*

t Quated in “Deferred Prosecution: Provisional Release of Juvenile Delinquents,” by
Conrad P. Printzlein, The Federal Bar Journal, VII, 3, April 1946, page 281,
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Between 1936 and 1946 more than 250 juvenile offenders in Brooklyn were
handled by deferred prosecution. Only two had to be reported as violators and
proceeded against under the Federal Juvenile Delinguency Act?

At the October 1946 meeting of the Judicial Conference of Senior Cireut Judges,
Mpr. Justice Tom C. Clark, then Attorney General, called attention to the serious
problem of juvenile delinguency. He referred specifically to “the so-called Brook-
lyn Plan,” the popular name for the program in the Bastern District of New
York. The attorney general told the Conference that under the plan the juvenile
offender, “if he gives promise of being amenable to correction, is placed under
supervision directed by the United States attorney, and prosecution is deferred
and later dispensed with if the offender makes a satisfactory record.”?

The attorney general requested the Conference to authorize the appointmeant
of a committee to consider the problem of juvenile delinquency and its treatment
in the hope that a more formal, workable plan of similar nature conld be devised.

I'ursuant to resolution of the Conference, the Chief Justice appointed the
Committee on Probation with Special Reference to Juvenile Delinquency. The
report of this Commiftee was presented to the Judicial Conference at its Sep-
tember 1947 session, The Conference accepted the report and directed that it “be
circulated throughout the judiciary as information, and for purpose of discus-
sion at the judicial conferences of the various cirenits.” * The report pointed ont
that, in the opinion of the Committee, the plan of deferred prosecution “is ex-
tremely valuable, and that the use of it should be entouraged.” ®

On eriteria for its use, the Committee had this to say :

“Your Committee thinks, for example, that the plan should never be used ex-
cept for first offenders, and in cases where there is a reasonably good home back-
ground, or adequate substitute. Your Committee doubts that deferred proseecu-
tion ought to be used where there is a strong likelihood that the juvenile has
sustained delinqueney traits and, although technieally a first offender, is actually
a recidivist who has heen caught for the first time,” ®

After indicating that deferred prosecution should be used only for the most
seleet offenders the Committee said :

“Omnee the decision to employ the plan has been taken, this Committee sees no
objection whatever to supervision by the probation officer of the juvenile
involved. . . .

“Every suceessful application of the deferred prosecution scheme is quite apt
not only to rehabilitate the offender but also to reduce the work of government
agencies, and, therefore, the expense of investigating and prosecuting such cases.
To your Committee this suggests that the government gets value received, fo put
the matter on the lowest plane, in return for whatever time is spent by the proba
tion officer in any sort of suecessful supervision of juvenile offenders.” ?

On the subject of legality, the Committee report said :

“Seemingly, the most patent flaw in the scheme of deferred prosecution lies in
the fact that it has not specific sanction in any statute. It may, therefore, hap-
pen that some prosecutors will be at first reluctant to use this method, even in a
most deserving case, But this defeet in the procedure is more apparent than real,
because any United States attorney has the right to decline prosecution in a
proper ecase, especially when the attorney general has sanctioned this course
after a review of the facts. And it seems doubtful that any statute, however care-
fully worded, could ever be a substitute for good judgment and competent admin-
istration of the office of prosecutor, which, after all, are the qualities principally
involved in the safe use of the scheme of deferred prosecution.” *

No statutory anthority for supervision by probation officers of persons on de-
ferred prosecution has been provided to date, except in the Canal Zone* In July

2 Ihid., page 282, See also Printzlein, “Deferred Prosecution for Juvenile Offenders,”
Federal Probation, March 1948, page 17.

3 Report of the Judiclal Conference of Senlor Clrenit Judges, October 1-4, 1944, page 4.

¢ Conference Report, page 16.

& “Report of the Committee on Probation with Special Reference to Juvenile Delin-
quency.” Federal Probation, March 1948, page 7.

® Ibld., page 7.

T Ibid., page 7.

5 Thid., page 7.

® Section 512, Title 3. Canal Zone Code (1962) provides : “The probation officer shall . .
perform such duties with respect to unofficial probation as the United States attorney
directs. . . .”




115

1949, however, prohabation officers were urged by the Administrative Office to
lend their full support to the deferred prosecution plan if it met the approval
of the courts concerned.

In 1946 the Attorney General first urged United States attorneys to use defer-
red prosecution in worthy cases. During succeeding years the plan has been
supported strongly by several attorneys general. The most recent policy state-
ment of the Department of Justice was made on June 20, 1964, in Department
of Justice Memorandum No, 377 (see Exhibit A ).

In this memorandum the Assistant Attorney General, Civil Rights Division,
pointed out to United Staftes attorneys that the deferred prosecution procedure
is a rehabilitative method of major importance as an alternative to the Federal
Juvenile Delinquency Act. As criteria for nse of the procedure the Department
said in the memorandum it was requisite “that the violation of law be relatively
non-serious ; that the juvenile’s previous behavior and background be good ; and
that the prospect for rehabilitation be favorable,”

The United States attorneys were asked to request the probation officer fo
make an investigation and report to assist in determining whether deferred
prosecution is warranted. The memorandum also pointed out that overly long
periods of supervision of juveniles selected for deferred prosecution are neither
favored nor productive. It eautioned that “As a general rule 18 months is con-
sidered an ample maximum time, and longer periods should not be set except
in very unusual circumstances.”

In eonnection with the use of deferred prosecution for offenders beyvond 18
yvears of age the Department policy is stated in the memorandum as follows:
“By definition, the plan is not available for use in adult cases, . . . Departmental
poliey . . . does not object to special consideration being given in other ways to
unusual cases involving adult offenders under a variefy of circumstances, but
the ‘Brooklyn Plan’ itself should not be extended fo persons over 18 years of
age.”

Conditions of supervision were also provided by the Department of Justice
in June 1964. These are attached to the memorandum (see Exhibit B). The De-
partment thus formalized conditions which had been in informal use for many
vears, They are similar to the conditions under which convieted persons are
granted probation.

Supplementing this policy was a statement from the Department of Justice
with reference to the filing by probation officers of FBI flash notices on deferred
prosecution cases. The flash notice to the FBI is a fingerprint notification re-
questing that probation officers be informed when a person under supervision
is arrested again. The policy of the Department of Justice is this:

“We believe that flash notices should not be used in cases under the Brooklyn
Plan. Since the flash notice could not be used unless the juvenile's finerprints
had been obtained, that is, unless he had been arrested, and since it is hoped
that the number of Brooklyn Plan juveniles who are arrested will be kept to the
minimum, there would be few juveniles under the Brooklyn Plan in whose cases
it could be used. Further there appears little actual need for the flash notice.
These yvouths are selected risks, and their probation under recently announced
standards is to be of short duration, capable of further shortening at the dis-
cretion of the United States attorney with the advice and recommendation of
the probation officials. The percentage of juveniles who suceeed under the
Brooklyn Plan is, as you know, very high.*

STATISTICAL REVIEW OF DEFERRED PROSECUTION

Table 1 shows the growth in the use of deferred progecution supervision for
the 10-year period 1964-1973,/The number of persons under deferred prosecution
supervision has inereased 41,49 during this period, an average of 4.1% a year.
During the same period the total number of persons under court probation has

increased at a comparable rate, from 25,542 to 36,327, or 42.2%.

1 Letter to Probation Division from Assistant Attorney General, Civil Rights Division,
dated July 24, 1964, and distributed to probation officers in Administrative Office Memo-
randum No, 393, August 13, 1964,
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TABLE 1.—DEFERRED PROSECUTION WORKLOAD FEDERAL PROBATION SYSTEM, 1954-73

Persons  Persons under
received supervision
for at close of
supervision fiscal year

472 356
449 524
486
510
511

Source: Annua

Tables 2A and 2B demonstrate trends in the population of persons under
deferred prosecution supervision, Table 2B in particular shows a trend toward
use of deferred prosecution for older defendants. In 1968 only 3.69 of the persons
under supervision were 25 years of age or older at the time received for super-
vigion. By 1973 the proportion had climbed to 109%. «

The meaning of this trend is not clear in view of the fact that the trend in all
other classes of supervision—magistrate probation, parole, military parole, and
mandatory release—has been toward a higher proportion of younger offenders.
In 1968, 25.39 of the persons on court probation were 24 years of age or under
when received for supervision. By 1973 this proportion had increased to 38.9%.

TABLE 2A.—PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1968,
AND JAN. 23, 1973, SHOWING AGE GROUP

Age at time received for suoervision 1973

T e e e L s AN B S e 699

24 and under. . T e i, AL oplh ee e ST
251039 .. S =S S R R 13 54
AR R S S A S R | 1o 6 16

TABLE 2B.—PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1988, AND
JAN, 23, 1973, SHOWING AGE DISTRIBUTION BY PERCENT

Age at time received for supervision ) 1973

Total.. .. < AR = 0. 100.0

24 and under. .
251039 o
40and over.........

Source: Census of persons under supervision of the Federal probation system, Jan. 23, 1973, Administrative Office
of the U.S, Courts

Tables 3A and 3B reveal there has been little change in the proportion of
persons under deferred prosecution supervision with prior eriminal records. In
particular Table 3B shows there has been only a small change since 1968 in the
proportion of persons with a previous record of probation supervision. The pro-
portion of persons with prior prison or jail records eontinues to be less than 29.
By comparizon in 1973, 22.59 of all persons on court probation had a prior
record of jail or prison.
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TABLE 3A.—PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1958, AND JAN 23, 1973,
SHOWING PRIOR CRIMINAL RECORD

Prior criminal record 1973

Total under supervision .

Prior record not reported . -
Total with prior record reported.
No prior record reported
Total with prior record..

Juvenile record. _ .
Probation record.. ...
Jail record .
Prior prison record
Source: Cansus of parsons under suparvision of the Fadaral probation system, lan. 23, 1973, Adminisiralive Offize of
the U.5. Courts.

TABLE 3B.—PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1968, AND JAN. 23, 1973,
SHOWING DISTRIBUTION OF PRIOR Ci . RECORD BY PERCENT

Prior criminal record 1968

Total with prios record reported.......... 100.0

No prior record reported
Total with prior record

87.5
12.5

Juvenile record.. . _ 1
Frobation record. .
Jail record. . ...

Prior prison record

Source: Census of persons under supervision of the Federal probation system, Jan. 23, 1973, Administrative Office
of the U.S. Courts

OFFENSE

Tables 4A and 4B report the offense for which deferred prosecution was granted
and trends since 1968. A wide range of offense categories are represented. The
offense category of largest growth since 1968 is larcency/theft/interstate trans-
portation of stolen property. As is true of court probationers the category of auto
theft has shown a substantial decline, largely due to a change in prosecution
policy that favors loeal prosecution rather than federal. Postal law violations
have dropped. Most other offense categories have remained stable or grown
modestly,




TABLE 4A.—PERSONS UNDER ED PROSECUTION SUPERVISION ON JUNE 30, 1958
WING MAJOR OFFER

yre, Federal Drug Admir stration, Federal Labor
atory Bird Act, Civil Rights, ) iek

m s
fied above

125

i SﬂJr;tt’r'l Census of Persons, under supervision of the Federal probation system, Jan. 23, 1973, Administrative Office of
e U.a, Lourts.

TABLE4B.—PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1968, AND JAN. 23, 1973, SHOWING
DISTRIBUTION BY MAJOR OFFENSE BY PERCENT
Offense

Total, 21l offenses

Assault. .

Auto theft__

Burglary

Counterfeiting

Embezziement E

Escape/bail jumping

Forgery ! >

Fraud (other than postal)_ .
mmigration laws_ .

ny/theft/|.T.S.P__

r than marthuana). .

Federal Labor

vision of the Federal probation system, Jan. 23, 1973, Administrative Office o

the U.S. Courts.

For persons granted deferred prosecution the only available measure of effec
tiveness is the means by w the person is removed from supervision, Table 5
analyses removals from deferred prosecution for fiseal years 1964, 1968, 1972,
and 1973, vears for which comparable figures are available. The interesting col-
umns are those reporting the percent of persons removed for satisfactory and
unsatisfactory completion of supervigion. A satisfactory completion includes
termination of the period of supervision, early discharge, termination after exten-
sion of the period of supervision, and other causes such as death. Unsatisfactory
completion is removal from supervision for failing to comply with the terms of
deferred prosecution and resumption of prosecution,

Table & reveals that for the 4 years in question 93 percent or more of the
persons removed from deferred prosecution completed their term satisfactorily.
The successful completion rate has improved over the years and in fiscal year
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1973, 98.4 percent of the persons removed from supervision completed their term
suceessfully. Bighty-eight members of this group, 13.6 percent, were removed
from their period of deferred prosecution prior to the full term expiration date.
How mueh faith can be put in these outeome figures? We believe very few
serions violations of the conditions of supervision escape the probation officers’
attention. Probation officers work closely with persons on deferred prosecution
and maintain frequent contact with their families. Most persons on d srred
prosecution come from stable families and probation officers usnally enjo
full cooperation of the family. The probation officers’ intimate knowledge of the
community and clogse working relationships with local law enforcement are ¢on-
vincing evidence that probation officers become aware of such violations as do
ocenr.
TABLE 5—PERSONS REMOVED FROM DEF ED PROSECUTION SUPERVISION FOR FISCAL YEARS 1364, 19568,
1972, AND 1973
Satisfactory completion of Unsatisfactory completion of
supervision Supervision

Total Parcent of total Percent of total
removed Total removed Total removed

1954 Ak i it . 376 93.5 26 6.5
1968..... s 516 95.4 25 4.6
1972____. Wt e A 628 98.4 10 1.
1973... = i 647 98.5 10 1

Source: Division of Information Systems, Administrative Office of the U.S. Courts.

NEED FOR LEGISLATION

Given the success record of deferred prosecution set forth above a logical ques-
tion is, *What is the need for legislation?’ This need can be described in several
terms. First is the relatively modest number of persons under deferred prosecu-
l'lun.'}lln-i'rrn-ll prosecution represents only 1.49 of the federal probation super-
vision workload. Of a total of 54,346 offenders under all forms of supervision
at the close of/fiscal year 1973, only 786 persons were under deferred prosecution
supervision.

A second factor is growth, “‘ldluf‘;u-rsmls under deferred prosecution inereased
by 47.29, from June 30, 1968 to June 30, 19735 persons on U.S. magistrates pro-
bation increased S885.5%.The magistrate caseload has inereased dramatically
under the new expandeddegal authority.

The lack of clear legal authority for deferred prosecution has inhibited its
growth. There are districts in which the U.S. attorney does not use deferred
prosecution because the court and the probation oflicer believe it is a question-
able practice in the absence of legal authority.

More important than legal authority, however, is the factor of risk. It is obvi-
ons from Table 5 that the favorable outeome rates suggest that deferred prose-
cntion is used selectively, or in other words, for the “eream of the crop.” Consnl-
tation with probation officers confirms that only the best risks are placed on
deferred prosecution.

Assnming acceptance of the prineiple of deferred prosecution, the facfs ing
cate it could be used much more extensively than it is at present. For that fo
take place, however, at least 2 things are needed: (1) clear legal authority such
as H.R. 9007 and 8. 798 would provide, and (2) a positive program to deal with
the inereased numbers of persons who are currently excluded from consideration
because of the high standards of the selection process

The goal of deferred prosecution is to intervene as early as possible following
an offense—positive intervention with a maximum range of resources: counseling,
voeational training, contract services, temporary housing, or whatever is needed
for the offender to “get a new show on the road.”

Diverting a person to a program of deferred prosecution avoids the attendant
negative labels of judgment, conviction, sentence, jail, or prison that so often
result in a revolving door of recidivism. A major early effort at prevention of
additional erimes takes more resources in time, money, and programs than are
enrrently available to the federal probafion system, These must be provided
concurrently with the legal anthority to act.

1i-
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EXPECTED IMPACT OF LEGISLATION

The enactment of a bill to provide an expanded program of pretrial diversion
wonld be a mandate from the Congress to use deferred prosecution for a broader
range of offenders. Many of the offenders who now receive probation or short term
jail sentences would be candidates for a pretrial diversion program, The pro-
gram would provide the courts with a major dispositional alternative. Properly
administered, a program of deferred prosecution should be the offenders’ one and
only experience with the eriminal justice system.

The federal probation system has been reluctant to encourage expansion of any
plan of pretrial diversion in the absence of specific authority and especially
without adequate resources to do the job right, Offenders in a program of deferred
prosecution should be placed in caseloads not exceeding 35 per probation officer.
At this ratio probation officers will provide intensive supervision and services
during the period of the program sand the necessary surveiillance to assure prompt
action to protect the community in the event of further violations of the law.

Execution of the plan will also require an adequate investigative staff to
provide careful screening of candidates, Our experience with the presentence
investigation process leads us to conclude that to make any program or com-
munity supervision of offenders work satisfactorily there must be scruplous atten-
tion to screening offenders, and placing only those who meet carefully defined
standards. To do any less is to invite failure of the program and run unneces-
sary risk for the public,

Information gathered by the probation officer investigating possible deferred
prosecution could serve not only to assist the U.8. attorney and the judicial
officer but will be available for any presentence investigation that may subse-
quently be made. Moreover the value of a soeial investigation prior to prose-
cution has proven itself many times, In districts where presentence investigation
prior to conviction is the rule information developed by the probation officer
has resulted in dismissals and referrals to mental hospitals, medical facilities,
voecational training programs, and social agencies, In summary while some of the
investigative information may have more than one use there would be a modest
increase in the investigative workload of probation officers.

ESTIMATED WORKLOAD

A survey of 50 chief probation offices across the United States revealed
estimates of the number of cases per district if H.R. 8007 is enacted. As Table
i shows those districts estimate 1,326 persons under a program of community
supervision and serviees. A nationwide total of 2,000 persons is a safe projection,
This would be in addition to those currently under deferred prosecution super-
vision.

TABLE 6.—ESTIMATE BY DISTRICT OF PERSONS UNDER EXPANDED DEFERRED PROSECUTION

District Estimate District Estimate
Alabama (north) e 120 | Michigan (west) : 12
T R i el "k 200 | Monbens: .ol 50
California (central) ey 120 | New York (south) e - 12
California (south) __.___ 20 | North Caralina (mid)._________.. 50
Florida (north).. . _...... 20 | Oklahoma (north) o o ainie 12
Florida (mid) - 150 | Oklahoma (east) Hict 20
Georgia (north) 84 | Oregon T 20
Georgia (south) J : 3 | Puerto Rico [ < 75
IHinois (north). __ ... 103 | South Carolina_ ... _....._.. : 20
Kentucky (east)_ .. _... - 6 | Texas (south). __. iy YL BT 6
Kentucky (lest). - l.l.... 63 | Vermont. ... ... = s 6
Louisiana (mid) = 6 | Wyoming...... R ST R N 30
Louisiana (west)____.___. 100 -—
Maine. 5 S S e e s 5 O e s 1,326
Michigan (east)........... a 15

ESTIMATED MANPOWER AND COSTS

With 2,000 persons under supervision in 35 person caseloads the manpower
requirement is 57 positions in grade JSP-9. These 57 positions require 6 super-
visors in grade JSP-13 and 30 clerk-stenographers in grade JSP--5.
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The cost figures follow :

57 probation officers grade JSP-9 at 312,167 519
6 supervising probation officers le JSP-13 at $20,6 i tK_i‘.-:
30 clerk-stenographers grade JSP-5 at $8,055 , 650

2381
Related benefits 99¢ 3, 269

Subtotal 4, 500
Miscellaneous expenses_ - — o emeee o , 400
Furniture and equipment (nonrecurring) - 55, 800
Travel (57 probation officers) ; a7, 000
Pre-employment investigations (nonrecurring) 800
Purchase of contract services $375/case’

Total

t Contract services will be needed for maximum effectlveness of an early interventlon
strategy. These services may include: (1) payment for temporary placement in a group
home or other residential/treatment facility ; (2) short term psychiatric or famlly counsel-
Ing: (3) purchase of material necessary to obaln employment—required clothing, safety
equipment or tools; (4) tralning necessary to obtain employment sSuch as a specialized
course in mechanieal repalr or heavy equipment operation; or other services directly
related to rehabilitation.

These 93 additional personnel are necessary to assure that an expanded plan
is implemented correctly, This is a new program and must be done right. There
must be adequate staff for intensive supervision and a modest increase in inves-
tigative duties. Contract services will be monitored carefully to insure delivery
of services and protect against abuses. If the program gets a good start we may
expect ready acceptance by all the courts and rapid expansion of the number of
persons handled in this manner.

The successful diversion programs in other jurisdictions have been guality
programs. An expanded program in the federal government ean only be success-
ful if the guality of services provided the people in the program remains at a
high level, Diversion 18 a wise investment but it will continue to be so only as
diversion continues to represent the best in services to individuals.

ACTIONS OF THE JUDICIAL CONFERENCE

On several recent occasions the Judicial Conference of the United States has
made an expression of views concerning plans of pretrial diversion such as H.R.
0007 and 8. 798 provide. At the meeting October 28-29, 1971, the Conference
considered two bills on speedy trial legislation referred by the House Judicial
Committee, H.R. 6045 and H.R. 7108, 92nd Congress. While the Conference ap-
proved the objectives of Title I1 of H.R. 6045 and Title 111 of H.R. T108, it took
the position that the services which should be performed through pretrial agencies
as provided in the bills could be more effectively performed and administered
through the probation officers of each court provided Congress furnishes the
necessary funding for the additional probation officers needed to render these
services and also provided that the operation and contracting for the operation
of such facilities as halfway houses or community treatment centers are made
exeentive funetions to be performed by an executive branch agency.™

At the meeting April 5-6, 1973, the Conference approved in principle 8. 798
which provides that a committing officer on recommendation of the attorney
for the government may relense a person charged with an offense against the
United States by diverting him to a voluntary program of community supervi-
gion and services, At that tfime S, 798 made no reference to performance of this
function by U.S. probation officers. The Conference expressed the view that the
federal probation system should be designated as the agency to provide the pro-
grams of supervision and services rather than an ageney of the Department of
Justice and that the Congress should authorize sufficient funds for the federal
probation system to provide these services. The Conference further recommended
that Section 3(4) of the proposed bill be amended so as to define “committing
officer” as any judge or magistrate “in any case in which he has potential trial

l'l,Tll“”mn of Proceedings of the Judielal Conference of the Unlted States, October 25-29,
971, p. 39.




jurisdiction or in any case which has been assigned to him by the court for such
purpose,” ™

O September 13-14, 1973, the Conference approved a draft bill to amend
Section 3401 of Title 18, U.8. Code, to authorize a U.S, magistrate to place a
defendant in a minor ecase on probation prior to conviction. The decision to in-
voke this authority would be diseretionary with the magistrate, and the consent
of both the United States and defendant would be required. The authority grant-
ed would be specifieally limited to those cases within the magistrate’s own trial
jurisdietion, and the probationary term would be limited to 18 months,

All these actions should be taken as consistent with each other and as
consistent support in principle of the concept of pretrial diversion as embodied
in H.R. 9007 and S, 708,

With particular reference to H.R. 9007, the chairman of the House Judiciary
Committee has been advised by the Administrative Office of the United States
Courts that the bill includes the changes recommended by the Conference in
April 1973, Specifically this bill provides that the program of community super-
vision and services be performed by the U.S. probation officers.

PROCEDURAL CONBIDERATIONS

The following comments relate to aspects of H.R. 9007 the Subcommittee may
wish to consider.

Section 3171 of the bill indicates that the court may place an individual
charged with a eriminal offense under community supervision “‘at the earliest
practicable time,” Presumably this means the individual could appear in response
to a summons after 2 complaint had been filed. This raises the question of the
role to be played by counsel in these proceedings. In many instances this plan
may be used for juveniles, as the Brooklyn I’lan is now. While Brooklyn Plan
procedure is relatively unstruetured, the Subeommittee should consider whether
the law needs to conform to the Supreme Court decision I'n re Gault 357 U.S. 1
(May 15, 1967) which ealls for representation by counsel for juvenile defendants.
The second stage of that question is whether counsel should be provided for all
defendants regardless of age.

The Subcommittee should also consider whether parents or gnardians of a

juvenile defendant must consent in writing to the conditions of the plan of

release. Another consideration is whether the defendant and counsel should

make such written agreement,

Another point to be considered in this regard is whether U.8. magistrates
may hear these cases and release persons to a plan of community supervision
and services, Our interpretation of the bill is that presently the matter ig in
doubt, The Subcommittee may wish to consider whether magistrates should
e authorized to act under the proposed statute. Such authorization would
gunarantee use of the plan at the earliest possible stage of the eriminal
proceedings.

Hearings on 8. 798 raised the question of the need in the statute for specific
eriteria of eligibility. H.R. 9007 leaves to the authorities involved the determina-
tion of who is eligible to participate. There can be no substitute for careful
judgment and sound discretion, exercised on a case by case basis and with the
benefit of a thorough background investigation. The history of the Brooklyn
Plan shows that these kinds of selections ean be made. The Brooklyn Plan has
been used for highly selected cases under carefully regulated circumstances,
While the plan of community supervision and services should expand its con-
sideration to a broader range of eligible subjects, careful selection must still
be exercised.

The Subcommittee may wish the legislative history to refleet whether the
jndge or magistrate that heard the diversion proceeding may try the case if
diversion fails. Another issue that needs policy guidance is whether ext
judicial statements by the defendant may be used if the case ultimately goe:
to trial. Finally the courts would like guidance from the legislative history as
to how violators should be retaken.

Consideration needs to be given to the records that will be kept when the plan
of community supervision and services terminates successfully. The effect of such
records on any subsequent prosecution is also an issue in which the legislative
history ean be helpful to the court, The Subcommittee may wish to consider the
possibility of expunetion procedures similar to those set forth for first time

12 Conference report, p. 23.
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offenders under Title 21, .8, Code, Section 844, Judicial interest in this issue
stems from the faet that most current forms of post-conviction relief—pardon
and setting aside the conviction—offer little surcease from the disabilities of
conviction. In too many instances the stigma remains,

CONCLUSION

The Subcommittee has placed two questions: (1) Is there need for an expanded
plan for deferred prosecution, specifically authorized by law and funded at a
level to provide a broad range of intervention and supportive programs; d
(2) What are the relative merits of the two bills under consideration, H.R.
90T and 8. THR?

To the first question the answer is an emphatic yes. There is a need for legis-
lation and an expanded program. This statement should stand as support for
that proposition.

The second question is more difficult. Both bills will provide an expanded and
adequately staffed program of deferred prosecution. In both instances the result
will be greatly improved intervention strategies, allowing professionals to move
in early and head off a potential eareer in crime.

There is a constraint operating on anyone who would argue against 8. 79S8,
Persons concerned at all with improvement in criminal justice are cautious to
express any eriticism of the work of the Senate Subcommittee on National Peni-
tentiaries, Their pioneering effort in the field of deferred prosecution is just
one example of the many instances that Subcommittee has shown abiding inter-
est in eriminal justice reform.

The Judicial Conference 1 oncluded that the proposed programs of deferred
prosecution should be operated by the U.S. probation system. If the can be
any eriticism of 8. 798 it is that the bill may not go far enough in making
deferred prosecution an aflirmative responsibility of the probation system. With-
out gainsaying any of the provisions of 8, 798, H.R. 9007 does clearly assign
the responsibility where it belongs.

The probation system is the logical home for deferred prosecution. All but
one of the kinds of funetions proposed in H.R. 9007 now are performed by
probation officers. They collect, verify, and report information on offenders;
they review and modify reports and recommendations ; they recommend to judges
and magistrates appropriate conditions for the release of offenders; they super-
vise persons released by judicial authority ; they inform the courts of apparent
violations of release conditions; they utilize the services, personnel, and facili-
ties of other agencies, public and private, instrumental to the reintegration of
offenders into law abiding society: they advise the courts of availability and
capacity of these ageneies; and they st persons placed under super on in
the communily in securing employment and medical, legal, and social services as
HEeCessary.

Probation officers do not operate or contract for the operation of facilities
such as addiet and alcololie treatment centers, or private home placements, nor
should they. As indicated above the Jud 1 Conference has expressed the view
that these are exeentive functions and should be performed by an executive
branch agency.

H.R. 9007 clearly intends that probation officers would have available the
authority and the funds to purchase services for a broad range of needs. Experi-
ence has demonstrated time and again that many avenues open to ordinary
citizens are closed to offenders. Resources that are necessary and should be
available to facilitate the offender’s readjustment to a law abiding life are
denied to the very person that needs them most. Asking, even demanding, that
other agencies—public and private—fulfill their responsibilities to offenders
has met with little success. For corrections the best way to deal with this subtle
diserimination is to pay for the needed services. Any program of early and
intensive intervention to prevent criminal careers must be able to purchase
contract services where these are lacking or unavailable to offenders. These
services may meet a broad range of offender needs: shelter, psychiatric or
psychological problems, employment, training, medical services, ete. Unforfu-
nately, the Judiecial Conference has not made an expression of views on this
aspect of the legislative proposal. Therefore, I am unable to make an official
comment on its merits, :

Because probation officers now are engaged in funetions analogous to those
proposed for the plan of community supervision and services it is logical that
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they should assume this further role. The record of the probation system is
good. Under the already existing Brooklyn Plan of deferred prosecution the
probation system has demonstrated the ability to (1) obtain protection for the
community identical to that afforded when the accused is prosecuted and placed
on probation, and (2) simultaneously turn a substantial number of offenders
away from further contact with the criminal justice system.

The time for expansion of this proven function is here. In proposing an ex-
panded plan of deferred prosecution the Subcommittee has already dealt with the
one real danger—the likelihood that deferred prosecution will be expanded with-
ont advance provision for adequate additional manpower. That would be a trag-
edy. It is heartening to see that HLR. 9007 anticipates this danger and makes it
clear that the probation system cannot assume the added reponsibilities until
funds for the purpose are appropriated.

Appendix

As part of the previously mentioned sample of 50 probation offices the Probation
Division of the Administrative Office solicited the reactions of probation officers
to H.R. 9007. Selected excerpts from these reactions follow, as well as several
accounts of probation officer experience in supervising persons released under
the Brooklyn I’lan,

Quotes from various probation officers are as follows:

1. William R. Hays, Chief Probation Officer, Louisiana, Western

“Let me say that I wholeheartedly approve of H.R. 9007 since it can be a most

effective tool for the non-criminally oriented situational offender.”

2 (). Leon Garber, Chief Probation Officer, North Carolina, Middle

“1 particularly like the provision in the Bill that it will cover anyone, regardless
of age. Certainly there are some offenders in later years of life who get involved
in a relatively minor offense for the first time, and probably their reputation is
more valuable to them often times than that of a young person who does not
realize the value of reputation and the stigma which goes along with a felony
conviction,

“It is my feeling that an initial period of supervision of one year to eighteen
months would be proper, and more flexible so that early termination could be
accomplished at any time.”

3. Stanley K. Kellogg, U.S. Probation Officer, California, Central

“Phe writer has supervised and has been a firm believer in Deferred Prosecu-
tion (Brooklyn Plan) for the past 25 years. It is the writer's firm opinion that
Deferred Prosecution could be used to a much greater extent if the legislation
is passed extending the plan, regardless of age, to all defendants meeting certain
criteria. Deferred Prosecution would be an immense saving in money, time for the
courts, as well as preserving human dignity in handling and supervising individ-
uals through local community resources and treating specified problems.”

. Ralph K. Kistner, Supervising Probation Officer, New York, Eastern

“I believe the period of supervision, as reflected in Section 3173 of three months,
with a possible extension of a further nine months, is far too brief a period of
time to make an adequate evaluation or to formulate and implement a rehabilita-
tive program. A period of 18 months would be more realistic, with the stipulation
that if prior to the 18 months the defendant has shown himself to be a law-
abiding individual, he could be discharged prior to that time, I feel this is a very
worthy program and we should get fully involved in its proper enactment.”

5. John T. Connolly, Chief Probation Officer, New York, Southern
“T am pleased to learn that this technique which we have long believed in and
had success with is being extended to include adults as well as juveniles.”
Probation officer experience supervising persons released under the Brooklyn
Plan is described in the following paragraphs, Names of defendants have been
changed to disguise their identity.
Case No. 1
Mr. Kellven is now an attorney-at-law. When 21, in his senior year at
University, he was also employed as a mail clerk for the
Bank. In November 1966, he stole ten rolls ($10 per roll)
of quarters from a tellers cage, The shortage was discovered the following day.
When confronted about this since he had been observed in the cage, he denied
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any knowledge of the matter. However, later he submitted a letter of resignation
with a check for $100 admitting the theft.

Kellven was placed on probation under deferred prosecution for fifteen months
in March 1967. He graduated from ————— University and entered
—_ University Law School. He completed his probation supervision
successfully in June 1968, Subsequently, he obtained his law degree, passed the
Bar, and currently enjoys a successful law practice.

JoHN E. HORNBEEGER,
Supervising Probation Officer,
Middle District of Florida.
Case No., 2

In May 1969, Alice Barron received six months deferred prosecution super-
vision resulting from her theft as a postal employee. While serving as a postal
clerk, she issued two money orders out of sequence for her own personal use.
One money order was for $100.00 and the other one was for §55.00. She did not
pay for the $100.00 money order but did pay for the $58.00 money order, about
two months after she had issued it for herself. When questioned by the United
States Postal Inspectors, she did admit responsibility for her actions. She had
no prior arrest record.

Alice was 29, divorced, and living alone. She had completed two yvears with
the United States Navy and had received an Honorable Discharge from the —
—  Naval Hospital, where she had completed almost two years of a
three year Nurses Training Program. Her recommendations from the Naval
Hospital were very good.

When she was referred to the Probation Office for the investigative report, she
was very depressed and discouraged. Since being discharged from the United
States Navy, she had been employed in various factory employment and with
the U7.8. Post Office for about two years. She had made an application for welfare
assistance. We discovered she really wanted to complete her nursing program and
was eligible for GI benefits to complete her education, On one occasion, we
drove her to ——  Junior College and met with her and a school coun-
selor. She was accepted as a student and she began her studies in February 1969,
She was happy and worked hard. In June 1969, she was elected by her fellow
students to President of the Nursing Activities. She also worked part-time at the
school and her income supplemented the GI benefits, She graduated from
— Junior College and became a licensed Registered Nurse in June 1970. She
did continue her education and is now teaching nursing courses.

Alice was an intelligent and aggressive young lady but had lost interest in
achieving worthwhile goals at the time she was referred to the Probation Office,
She responded well to counseling and had the ability and drive to achieve her
goals. If she had not had the opportunity of deferred prosecution, her future
might have been different. A formal arrest record could have created problems
when she became a licensed registered nurse and later certified as a teacher.
She was basically a law-abiding young lady but had committed an offense and
the manner in which her case was handled was a big asset in her later success.

Axxe T. O'NEIL,
U.S. Probation Officer,
Chicago, Illinois.
Case No. 8

In November 1967, Hawkins and Dunster were arrested by the ——— —
City Police in possession of a car that had been stolen in an adjoining state.
Hawkins was 16 years old at the time and Dunster was 17. Investigation re-
vealed that these two young men were immature and, in fact, were in the sixth
grade at the time of the theft. They had seen a drunken man get out of his car,
g0 into a tavern, leave the keys in the car, and they decided to take the ear for
a ride. They crossed the mountain from Virginia into Kentuecky, got lost, and
asked several people how to get back home. When they were trying to get back
home, they went up a one-way street the wrong way and were stopped by the
City Police, and readily admitted they had taken the car. Diversion was at-
tempted, but as their home county had no supervising juvenile officer, it was felt
the best method of treatment was under deferred prosecution and supervision
by a U.S. probation officer. They were placed on deferred prosecution for 1 year.
Both these boys returned to school, made a good adjustment, and the charges
against them were dismissed in April 1969.

0. ALLEN WILLS,
U.8. Probation Officer,
Eastern District of Kentucky.
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Case No. 4

In June 1972, the United States attorney’s office referred Ben Smith to the
probation office as a ecandidate to be considered for deferred prosecution. The
usual investigation was requested to determine if Mr. Smith was a fit subject
for such handling, Investigation disclosed that on January 4, 1972, the Bank of
Chicago deposited a registered letter which contained two Bank Americards, The
letter was assigned to be delivered by substitute carrier Smith. The letter was
not delivered and Smith was guestioned. During the interview, he admitted forg-
ing the signature on the delivery receipt for the registered letter, taking the two
eards from the letter, affixing the signature of John Doell on one card and using
the card to purchase a stero component sef. He stated that he then gave the
component set and the two cards to a lifelong friend. He denied using the eards
for any other purchases,

During the vourse of the first year of deferred prosecution Mr. Smith married
and has assumed responsibility of supporting a wife. He has maintained accept-
able and regular employment, For a long period of time he worked for the Model
Cities Program teaching three days a week atthe —_ School on the
West Side of Chicago.

It appears that Mr. Smith's overall community adjustment has been good and
the prognosis for a continued acceptable way of life seems good. Mr. Smith ma-
tured during his many conferences with the probation officer. He is still enrolled
at —___ University obtaining credits and is hopeful of entering law
school in the near future.

HENRY J. RATCLIFFE,
U.8. Prabation O flicer,
Northern District of Illinois.
C'ase No. 5

In August 1966, the United States attorney’s office placed Alvin Banks on
deferred prosecution supervision for a period of eighteen months, Banks had been
arrested for theft of Government property. Specifically, the offense involved the
defendant’'s entering a building at Fort Sheridan, Illinois, which contained ex-
plosives. He took from the building a hand grenade and a block of TNT. He indi-
cated at the time of the arrest that he wanted these explosives to “have some
fun with.”

Mr. Banks at the time of the arrest was 19 years of age. He eame from an
above-average background. Both his parents were college graduates and he grew
up inthe —______ Illinois, area, an above-average suburban community.

During the period of deferred prosecution supervision, Alvin was enconraged
to return to school and to seek part-time employment. He had a military obliga-
tion to falfill. He enlisted in the Air Force Reserves and attended weekly meet-
ings, He was ealled to active service for a period of six months at a U.8. Air
Foree installation in Texas. During the period of active duty, he continued his
college by correspondence courses,

His relationship with his parents became better as time passed, he seemed
less rebellious, and in view of the stability shown by his continuing in school
and having served in the armed services, he seemed less anxious and insecure.

At the time of the expiration date in April of 1968, Alvin was still enrolled
in school and was to receive his B.A. degree in June of 1968. He was planning on
entering his father’s organjzation working full time in the sales division. He
wias completing his Air Force Reserves training and hoped to he commissioned a
Reserve Officer.

RicHARD FERME,
U.8. Probation Officer,
Northern District of Illinoix.
Case No. 6

Nineteen-year-old ¥Fred B. Lenon, in 1966 a student at the University
of __ obtained a counterfeit Selective Service card to misrepresent
his age (as being older than his true age) so that he might zain admission to
establishments selling beer. In September 1966, the United States attorney at
Gainesville, Florida, placed Lenon on deferred prosecution probation for 36
months. His case was transferred to the U.8, probation officer at Tampa, Florida,
his home city. He made a satisfactory adjustment causing the chief U.S. proba-
tion officer to recommend early termination. The U.S, attorney released him from
probation some 20 months later.




Lenon subsequently graduated from the University of i S ARG
counting and was not barred from qualifying to take the Florida Certified Public
Accountants examination.

Had Lenon been processed in the traditional criminal manner he probably
would have been barred from the examination.

Rosert F. Evaxs,
Chief Probation Officer,
Tampa, Florida.
Case No, 7

Robert V. Katz, age 23, was a law student at a university in Northern Cali-
fornia. This young man eame from an excellent family background. His father
was a career officer in Naval Intelligence, and as a child, he traveled a great deal.
His father was a strict disciplinarian and the young man always tried to live up
to his father's expectations. He entered law school and did not have the funds
to travel as before. He became involved with a fraudulent passport and used it
for improper purposes. After thorough screening by the probation officer, it was
determined that this man's law career and his whole future would have been
jeopardized had he been indicted and prosecuted through regular courts. Katz,
therefore, was granted deferred prosecution in March 1972,

Mr. Katz continued to attend law school and the matter successfully expired
in March 1973. This young man had a lot of maturing to do and supervision helped
him realize he had made a serious mistake. Deferred prosecution was the only
answer in this matter, allowing a brilliant young man to continue his law studies
without being affected by prosecntion.

STANLEY KELLOGG,
U.8. Probation Officer,
Central District of California.

Exhibit A
DEPARTMENT OF JUSTICE,
Washingion, D.C., June 29, 196}4.

Memorandum No, 377

To: All United States Attorneys.
Subjeet : Juvenile Delinqueney ; Use of the Brooklyn Plan of Deferred Prosecn-
tion.

This Department regards the deferred prosecution procedure known as the
Brooklyn Plan as a rehabilitative method of major importance as an alternative
to the Federal Juvenile Delinquency Act, Our view is based both on the nature of
the plan, which permits the juvenile who succeeds under it to escape the stigma
of both a criminal and a juvenile record, as well as on the high ratio of success
which has been reported by United States Attorneys in use of the plan. This
memorandum is designed to restate the purposes for which the Brooklyn Plan of
deferred prosecution is intended and to announce a standard form (No. USA-15)
for use in these cases.

As indicated, the Brooklyn Plan is designed as an alternative to a proceeding
under the Federal Juvenile Delinqueney Act, by which the United States Attor-
ney in selected cases defers for a definite period any legal process against a juve-
nile violator. By definition, the plan is not ayailable for use in adult cases, which
are, of course, within the Criminal Division's jurisdiction. Departmental policy
(stated in the United States Attorneys’ Bulletin, Vol. 10, No. 13, dated June 29,
1962) does not object to special consideration being given in other ways to un-
usuil cases involving adult offenders under a variety of eircumstances, but the
Brooklyn Plan itself should not be extended to persons over 18 yvears of age,

The general requisites for gnidance of discretion in use of the deferred prosecu-
fion plan are that the violation of law be relatively non-serious: that the juve-
nile's previous bebavior and general background be good; and that the prospect
for rehabilitation be favorable. In this decigion the United States Attorney should
request the United States Probation Officer for his District to make an investiga-
tion and report. If the United States Attorney determines that deferred Proseci-
tion is warranted he then should have the juvenile and his parents meet with him
in his office, together with the probation officer and the interested law enforcement
officer. The United States Attorney should earefully explain the plan under which
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the juvenile will be placed on probation for a definite period of months with the
written consent of the juvenile and his parent or guardian. Both the United States
Attorney and the probation officer should sign the form,

It should be noted that overly long periods of supervision of juveniles selected
for deferred prosecution are peither favored nor productive. As a general rule
18 months is considered an ample maximum time, and longer periods should not
be set except in very unusual circumstances.

As shown in the form enclosed, the conditions to be observed by the juvenile on
deferred prosecution may be gimilar to those under which adults are granted
probation following conviction. A space is left on the form for “Special Condi-
tions” in which the United States Attorney may insert such additional require-
ments as may appear desirable in a particular case, e.g., cirenmseribing the limits
beyond whieh the juvenile may not travel without prior permission of the proba-
tion officer. When the juvenile has successfully concluded his unofficial probation
the case is elosed and he has succeeded in avoiding a court record. Conversely, on
misconduet oceurring during his period of supervision a proceeding under the
Juvenile Delinquency Aect, based on the original violation may be begun.

The enclosed form (upon agreement with the Administrative Office of the
United States Courts) supersedes the form which now appears in the United
States Probation Officers Manual at Appendix A-9.3, and any special forms in use
by United States Attorneys. An initial supply of 30 copies is being forwarded,
and additional copies may be requisitioned in the usual manner. When a juvenile
is selected for deferred prosecution, four copies of the form should be made ; one
ench for the juvenile, his parent or guardian, the probation officer and the United
States Attorney’s file.

As observed above, the very satisfactory results achieved in use of the Brook-
Iyn Plan commend its utilization freely in proper cases by United States Atfor-
neys. The Civil Rights Division will welcome comments concerning use of the
plan, including case histories and any problems on which assistance is desired.

BURKE MARSHALL,
Agsistant Attorney General,
Civil Rights Divigion,
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EXHIBIT B
DEPARTHENT OF JUSTICE
DEFERRED PROSECUTION OF A JUVENILE OFFENDER
. Trrrrz
“ETRELY ADOREE

CITY AWD STATE

ELEFHONE MO,

It appearing that you are reported to have committed an offense against the
United States cn or shout which alleged offense 1s described
in the sttached Appendix A, and it furtner appearing, after &n investigation of the
offense, and your background, that the interest of the United States and your own
interest will be served by the followiug procedure; therefore

On the authority of the Attorney General of the United States by
United States Attorney for the

’
Eltri:t of , prosecution in this District for t..';l.l oifense
shall be deferred for the period of months from this date, provided you sbide
by the following conditions:

(1) You shall refrain from viclation of any law (federal, state, and local).
You shall get in touch ismediately with your probation officer.if arrested or
questioned by & lav enforcement officer.

(2) You shall mssociste only with law-abiding persons and maintalin reasonable
(3) You shall attend school, or work regularly at a lawful occupation. When

out of work or unable to ettend school you shall notify your probation officer at
once. You ehall consult him prior to Job or school changes.

(4) You: shall not leave your Judicial dlstrict without permission of the
probation officer.

{5) You ghall notify your probation officer immediately of any change in
your place of residence.

(6) You shall follow the probation officer's instructicns and advice.
(7) You shall report to the probation officer as directed.

The special conditions are as fcllows:

The United States Attorney may during the period of deferred prosecution
(1) revoke or modify any condition of this deferred prosecution; (2) change the
period of supervieion; (3) discharge you from supervision; (&) prosecute you for
this offense as an adult or procesd against you as a juvenile if you violate these
conditiors.

If you camply with these conditions during the period of supervision no criminal
prosecution or juvenile proceedings will be instituted in this district.

BY:
United States Attorney Assistant United States Attoraey

I hereby state that the above has been read to me. I understand the conditions
‘of my deferred prosecution and agres that I will comply with them. There have also
been read and explained to me, and I fully understand, the charges sgainst me con-
tained in the attached Appernix A. .

{Juvenile's sigoature) [Date signed) [Date of Birth)

CONSENTED T0: (Cignature of parent or guardian)
Yuli\ accept supervision of the sbove-nared juvenile.

(Date) (United States Probation Officer)

80-202—74—10
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[ The statement referred to at p. 110 follows:]

STATEMENT oF Di. BErTRAM S, BrowN, MEMBER OF AMERICAN BAR ASSOCTATION
CoMMISSI0N ON CORRECTIONAL FACILITIES AXD SERVICES

Mr, Chairman, it is indeed a privilege to appear before this Subcommittee
on behalf of the American Bar Association Commission on Correctional Faeili-
ties and Services in support of legislation titled H.R. 9007 and S. 798 authorizing
pretrial diversion of alternatives to court processing of cerfain eriminal cases.
Joining me in the discussion of legislative proposals H.R. 9007 and S. 798 is
Arnold J. Hopkins, Assistant Staff Director of the ABA Commission on Cor-
rectional Facilities and Services, who also has responsibility for administration
of our National Pretrial Intervention Service Center.

It is with intense interest that I have observed the evolution and dynamics of
the early diversion concept from my position as Administrator of the National
Institute of Mental Health and affiliation with the corrections reform program
of the American Bar Association. The intervention technique is not regarded
as a new approach for its antecedents as a “community corrections” program ean
be observed in the history of decentralized mental health services, My close asso-
ciation with the Federal Community Mental Health Services Act in the drafting
and implementation phases of the legislation enables me to be reflective on its
contemporary application in the context of the eriminal justice reform movement,

H.R. 9007 authorizing court-sanctioned community diversion placement pro-
cedures and the companion legislation 8. 798, The Community Supervision and
Services Act represent, in our opinion, progressive and achievable eriminal
justice objectives, Moreover, we sense that many loeal jurisdictions eagerly
anticipate the enactment of Federal pretrial diversion legislation that clearly
signals publie poliey and leadership in the pursuit of viable alternatives to
standard eriminal justice programs and practices. Several community efforts
demonstrating local pretrial diversion alternatives have achieved their experi-
mental goals and now must consider the strategy and technigues by which
project institutionalization ean succeed. As well, innovators persuaded by the
record of tested diversion programs seek guidance from the Subcommittee on
deliberations on the cited legislative proposals are undertaken, thus enabling
local government planning and program development priorities to achieve
fruition.!

Consequently, it is refreshing for me to observe a visionary Congress engage
its vast expertise in the promulgation of legislation in the matter of pretrial di-
version. Such a pronouncement will, T submit, greatly facilitate the initiation
of eriminal justice diversion opportunities at all levels of government, thereby
allowing the concept to achieve significant national impaet. Thus, a unique inter-
governmental approach to the unnerving eriminal recidivism rate is on the thresh-
old of becoming a reality.

The ABA Commission on Correctional Facilities and Services views the two pre-
trial diversion measures to be examined by this Subcommittee as important law
reform efforts to strengthen the administration and performance of our criminal
Justice apparatus. While recommendations and standards developed by authorita-
tive commissions ahound, the matter of their translation and application to exist-
ing eriminal justice systems and services requires considerable stimulation.

It is precisely this posture of the criminal justice reform movement that
prompted the establishment of the ABA corrections reform program. As yon
know, Mr. Chairmaun, it was at the behest of Chief Justice Warren E. Burger for
involvement of the legal community in corrections improvement efforts that our
Commission on Correctional Facilities and Services was created as a special
publie gervice function of the American Bar Association. Now in its third year
of operation, the Commission has designed and implemented a succession of na-
tional action programs to pursue promising correctional reform and offender
freatment opportunities, I share the enthusiasm of our Chairman, Chief Justice
Richard J. Hughes of the New Jersey Supreme Court, and Commission colleagnes
for the dispateh and professionalism with which our corrections reform program
has been administered. We are also pleased with the ongoing support we have
received from the ABA, sister professional organizations, the corrections com-
munity and the organized bar.

! Guidance in the planning and development of pretrial diversion programs is provided
in Chapter 3, Report on Corrections and Chapter 2, Report on Courts of the Natlonal
Advisory Commisslon on Criminal Justice Standards and Goals (1973).
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I profess a special advocacy for the work of one Commission project. That is
our National Pretrial Intervention Service Center which I have the good fortune
of serving as Chairman of the Advisory Board. This project best exemplifies the
interdisciplinary approach used by the Commission to stimulate change in the
corréetions process. its mission of expanding the pretrial diversion concept by
assisting localities in planning and program development efforts, together with
the operation of a national clearinghouse service, has provided an excellent per-
spective for commentary on the two Federal pretrial diversion bills.

Under a $153,430 manpower grant from the U.S. Department of Labor, the
Center was activated in March, 1973 to stimulate the establishment of pretrial
intervention alternatives to criminal adjudication modeled after the Labor De-
partment funded experimental programs in New Yorfk (Manhattan Court Em-
ployment Project) and the District of Columbia (Projeet Crossroads). Here the
empliasis was on manpower services as a resource to achieve social and economi-
cal stability for selected criminal defendants with the expectation of reducing
recidivizm outecomes. The success rate in terms of decrimnalization was gratify-
ing in that successful participants of the Crossroads and Manhattan demon-
stration projects were two to three times as unlikely to reappear as offender
statisties then persons processed through the conventional eriminal justice proe-
ess.? (See Final Reports of the Manhattan Court Employment Project, 1972 (61
pp.) and Project Crossroads, 1971 (81 pp.).)

In view of the solid performances of Project Crossroads and the Manhattan
Court Employment Project, the Labor Department has to date invested $4.2
willion for support of a cluster of second-round demonstrations in nine cities
to further test and analyze the pretrial intervention technique. Reports from
these projects operating in Boston, Baltimore, Atlanta, San Antonio, Minneapolis,
Cleveland and the three California cities of Hayward, San Jose, and Santa Rosa
suggest similar results in the reduetion of recidivism. Our best estimate is that
from 1963 to date, upwards of 11,000 persons have enrolled in these pretrial
intervention projects, three-quarters of the total admissions have been favorably
terminated, (i.e.,, with charges dismissed), and of that number, approximately
7% have recidivated over a three month follow-up period.® A more detailed
aceounting of divertee charsacteristics and performance results appears in the
Third Interim Progress Report on the Pre-Trial Intervention Program, prepared
by Abt Associates for the U.S. Department of Labor (March, 1973).

In statements of July 20, 1972 and March 27, 1973 before the Subcommittee
on National Penitentiaries, the views of the Commission on 8. 798 were presented.*
The ABA House of Delegates approved the recommendation for enactment of
this legislation offered by the Section of Criminal Law at the Midyear Meeting
in February, 1973. We were heartened to learn that the Community Supervision
and Services Act was unanimously passed by the U.S. Senate on October 4, 1973
and take this opportunity to recognize the leadership and commitment by Sena-
tor Quentin N. Burdick in that most gignificant accomplishment. The report to
accompany 8. T98 prepared by the Senate Committee on the Judiciary issued
October 3, 1973 has our total endorsement. I was particularly gratified to note
the accommodations made by the Justice Department on issues pertaining to a
mandatory guilty plea, These were apparently reconciled by the inclusion of
statutory language in Section 2 declarat ions (general expectation that partiei-
pants would “accept responsibility for their behavior") and the requirement of
confidentiality of statements made by individuals in the diversion process (Sec-
tion 6(b)).

On comparative analysis of pretrial diversion legislation proposed in 8. 798 and
LR, 9007. we find no substantial substantive differences though the former bill,
it is recognized, represents a more comprehensive and flexible legislative frame-
work. Simple legislation is an art of draft manship and we view ILR. 9007 as a

* These concluslons were baged on one year follow-up studies of partielpants behavlor
following successful termination of Crossroads and Manhattan deferred prosecution cases.
Results here were compared with defendants similarly gituated who did not gain entrance to
the diversion program.

s Spource : Pretrial Intervention Program Third Annual Progress Report, (March, 1973).
Post-program reeldivism (rearresis) stuiles of 1,316 favorable terminaticns Indleates 68
individuals were rearrested during the 5 months reporting perlod, 24 on felony charges.
During the second 3 month post-program period, a total of 35 of the 806 respondents were
rearrested, no felony charges associated with rearrests,

4 Hearines on 8. 3809 before the Subcommittee on National Penltentiaries of the Senate
Judielary Committee, 03d Congress, 1st Session, (July 18-20, 1972) and testimony on 8, 798
reported in Hearings before the Subcommittee on National Penitentlaries of the Senate
Judlelary Committee, 92nd Congress, 2nd Session, (March 27, 1973).
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basie authorization for diversionary placement by the U.S. District Court with
procedures for the disposition, but less detail on matters pertinent to administra-
tion of services. Otherwise the obectives of both bills are identical, including
pertinent provisions on administration and functional aspects of the diversionary
placement authorization.

There are however, several salient provisions in 8. 798 w hich ought to be
commented upen on the basis of our experience in technical assistance activities
of the ABA Pretrial Intervention Service Center. We find a healthy variation
in deferred prosecution projects operating in approximately twenty jurisdictions.
Programmatically, the regimen of community supportive services represents a
mix of manpower and counselling emphasis. However, project variations exist in
diversion authority, administering ageney, intervention point and operational
schemes. The flexibility in design of demonstration models is an important factor
to preserve so as to allow for alternatives in service agency selection, staffing
patterns, utilization of existing resources, and delivery of services plans that are
influenced by eligibility criteria, project site, financing options, and manpower
availability. For these reasons we favor the strategy of flexibility in project func-
tion and resource utilization provided for in Section 9 of S. 798, The proposed
§3172 of ILR. 9007 adds the screening, supervision, and servicing of diver-
sionary placement cases to normal probation officer functions and, in this respect,
may be unnecessarily restrictive given the variety of options available within
and outside the criminal justice system to perform these functions (e.g., pre-
trial release projects established in 75 cities, employment service agencies, com-
munity treatment groups, ete. ).

It may well be that Federal probation officers already have excessive case-
loads, as is the ecase in many state agencies, and therefore would be unable to
supervise additional diversion placements. In that situation H.R. 9007 may unin-
tentionally limit servicing alternatives and thereby frustrate the fuil implemen-
tation or expansion of diversionary placement projects. There is a cost factor
in using only probation officers to supervise and service divertees that should be
considered which is guarded against under the stafling options proposed in the
Community Supervision and Services Act. Paraprofessionals employed as diver-
sion counselors and job developers are working effectively in most pretrial inter-
vention projects in operation today and at considerably less cost than staffing
exclusively with professionals. The utility of this team approach in legal, medical
and educational services is gaining prominence. The forementioned stricture
would seem to impair utilization of this staffing resource.

Other features included in 8. 798 that might be provided for in H.R. 9007
would be: (i) confidentiality of admissions made during the diversion process,
{ii) periodic reporting of participant progress to prosecuting attorney and refer-
ral judge, (iii) guidelines for termination of unsuecessful diversionary place-
ments, and (iv) establishment of program advisory committees to provide over-
sight and policy on diversionary placement actions,

It is our position that as projects demonstrate their ntility, steps he taken
to formalize the process and procedure for diversionary placement so as to
insure institutionalization of the technique. We find a variety of approaches
used in the sanctioning of pretrial diversion opportunities. New Jersey and
Pennsylvania have court promulgated rules of procedure. Massachusetts has
legislation pending (8. 1592) which prescribes diversion procedures and admin-
istrative services and Washington recently enacted subsidy legislation (8. 2491)
which provides state subsidies to local units of governments divert ing defendants
to community services programs at $448.00 per referral. Absent these examples,
the authority for conducting pretrial diversion projects is based on prosecutorial
diseretion in the charging function with nse of extra-judicial and third-party
custody arrangements for placement of adult/juvenile diversion cases. Formal-
ized operating agreements and administrative policies do not exist for many
pretrial infervention projects making them vulnerable to accountability inquiries,

Turning to the legal issues in the diversionary process, a disenssion of certain
fundamental constitutional safeguards appears in the Senate Judiciary Com-
mittee Report on 8. 798 at pp. 13-16. Most prominent of the diversion legal
issues is the desirability of a mandatory gnilty plea as a condition precedent
to participant enrollment, The ABA position on this issne was eloquently
stated by Keith Mossman, Chairman of the Section of Criminal Justice in
testimony on 8. 798 hefore the Subcommittee on National Penitentiaries (see
Hearing on The Community Supervision and Services Act, 93rd Congress, First
Session, at p. 375). Mr. Mossman indicated the ABA was not persuaded that a
required plea of gunilty had rehabilitation value and suggested this concept
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should not be written into the stat: Chairman Hughes responded in kind
via his letter of February 8, 1 0 Senator Burdick (Hearing tr

Do 380). 8. 798, as amended, declares Section 2 that diversion

to institutior ition be “made available to persons accused of crime
accept respo ity for their ior” a consideration agreed to by
Justice Department as having the effect of excluding individuals who choose
to plea not guilty from entering the diversion program, We find no fault
with this provision,

Uther diversion legal aspects dealing with (i) equal protection guarantees on
eligibility eriteria, (ii) nondisclosure of defendant admissions whi
program, (iii) due process in terminaton hearings for unsuccessful parti
and (iv) assistance of counsel will be addressed in n Tullmr-..m_ technical
assistance publication by our National Pretrial Intervention Ser Center,

Mr, Chairman, our Commission is of the mind that pretrial div ion is an
idea whose time has ecome, There exists persuasive evidence of the concept’s
viability in reducing eriminal recidivism by enabling participants to t into a
lifestyle of worthwhile employvment and s li with the help of mpower
services and training. And too, the eriminal justice stem benefits through

greater flexibility in its oper 1 and iners 3 g ess a8 a rehabilitation
u-}u:n-_ The community ::.sin. om decriminalization achievements, as well as
trom employability and productivity of the diversion “gr:

Let me hasten to add that pretrial diversion is panacea but rather it
represents but one approa conceived to estop, or at least slow down, the

volving door of erime today.

\flv '-'m ‘ful study and analysis of 8. 798 and HLR. 9007. we believe both

* proposals offer a sound basis for introducing the pretrial diversion
in the United States District Court System. We wish the legislation

[ The statement refe |u<i to at p. 110 follows:]

STATEMESNT OF HERBERT 8. MILLER ON BEHALF OF THE A ERICAN BAR ASSOCIATION

Mr. Chairman and Members of the Subcommittee : My name is Herbert S,
iller, and T am Chairman of the Committee on Corrections and Rehabilitation
the Section of Criminal Justice of the American Bar Association. It is a
isure to be here, Mr. Kastenmeier, to testify before your subcommittee on

. T98 and H.R. 9007.

At the outset I would like to say that the American Bar Association heartily
endorses the lnn-'l pt of early diversion programs. Just three vears ago, in Feb-
ruary of 1971, the House of Delegates of the American Bar Association approved
Ntandards Relating to the Prosecution Function and the Defense Function,
as part of the American Bar Association Project on Standard for Criminal
Justice,

As you probably know, the Ameriean Bar Association Standards for the ad-
ministration of eriminal justice are the result of a lengthy, balanced and careful
draffing process, The seventeen approved Standards, including the Standards
Relating to the Prosecution Function and the Defense Function, were drafted
over a period of ten years by a balanced team of experienced trial and appellate
conrt judges, prosecutors, defense attorneys, public defenders, general practi-
tioners, Iaw enforcement officials, law school deans and professors, The ABA
Neetion of Criminal Justice h the nationwide responsibility for the imple-
mentation of the Standards, Over the past few years, the Seetion's implementa-
tion program has gained inereasing momentum as more and more state ross the
cotintry have launched statewide implementation efforts. A number of states
have adopted in whole or in part the Standards by formal court rule or statute.
Over 1500 appelinte conrt or s have cited the Standard.

» ABA Section of Crimina ) v -l| pports 8. 798 and H.R. 9007 becanse
embody provisions of the ‘"-nl‘m\li:' Standards from those relating to the
ecufion function and the defense function.
nsecution Funclion
3.8 Dsecretion as to non-criminal disposition,
(n) The |-.w—['“nlr"‘ u!mnlrl explore the availability of non-eriminal disposition,
h tation, formal or informal, in deciding whether to
in the r"'x-ui # first offender, the nature of the

with r1-.- resourees of =ocial agenecies whi

the evaluation of eases for diversion from the criminal process.




Defense Function
Duty to explore disposition without trial.
Whenever the nature and circumstances of the case permit, the lawyer
d should explore the possibility of an ear diversion of the case
from: the eriminal proeess throngh the use of other community agencies

The fact that S. 798 and HLR. 9007 incinde the specific elements of tl
Standards is a tribute to them, These Standards were developed in a climate
of deep concern over the hurgeoning problems of erime and the correlative crisis

r courts occasioned by overwhelming caseloads, recidivism and a seeming

of the system to respond to the challenges of our fime. It should be

asized that these seventeen volumes of the St ndards, which include those

iting to the prosecution function and the defense function, are designed to

the wl » man"—to strengthen the entire eriminal justice system. They ave

all intsrrelnted—oconceived as a group of components, each eomparable with the
others and all interdependent.

Barlier, in 1967, the President’s Comp ion on Taw Enforcement and Admin-
fstration of Justice adopted a Standard in its final report, The Challenge of Crime

» Kpeiety, which also endorsed the concept of early diversion programs.
ended on page 184 the following :
itors should endeavor to make diser £ decisions, assur-
nders who merit eriminal sane : are not rele 1 and that other
either released or diverted to no inal methoeds of treatment and
contr

“B Mhment of explicit policies for the dismissal or informal disposition of
the ¢ certain marginal offenders.

t v identification and diversion to other community resonrces of those
offend in need of treatment, for whom full eriminal disposition does not appe
required.”

ore recently strong endorsement of early diver dion programs came from the
tional Advisory Commission on Criminal Justice Standards and Goals which
ned its report in January of 1973, St ard 3. e of Diversion in the Cor-
i portions, provides in pertinent part § 7
h loeal jurisc ion in cooperation with related State s leg gshould de-
velop and fmplement by 1975 formally organized programs of diversion that can
be applied in the criminal justice process from the time an illegal act occurs to
dietion.”
former trial attorney in the Criminal Division of the Department of Jus-
know first-hand and am conversant with the problems of prosecutorial
diser . 1 feel that S. 798 and H.R. 9007 are tools which will help the prose-
entor in making the proper decision in the disposition of the case, that will aid
in strepethening the overall administration of criminal justice.

There iz no oppoesition to the concept of an ea diversion program being im-
plemented in the offices of prosecutors. The American Bar Association gave eare-
ful eonsideration to the concept and to 8. 798, Initially, the Criminal Justice
Qeotion Committes on Corrections and Rehabilitation of Offenders unanimonsly

mmended endorsement. The Governing Board of the Criminal Justi See
the Criminal Justice Conneil, nnanimonsly adopted the report of its Commit-
in Febrnary of 1973 the Hounse of Delegates of the American Bar As-
. its governing body, endorsed the concept of 8. 798 without opposition.
ed to my testimony is a copy of the Criminal Justice Section Report and
ndations npon which this ABA endorsemgnt was based.
atters were disenssed guite thoroughly in the consideration of
ition by the Section of Criminal Justice. One such issus
wne persons that the individual being con: red for rele
on of being admiftted into the prog 1. Constitutional p
nerimi fon, it was ned by the proponents of this si
w1 by a provision limiting the use of statements made as part of the re
m process, The Seetion of Criminal Justice recommended ainst
n of this reqnirement, and the ABA supported our Section. The argm
for its inelusion is fthat sueh an admission is the first step in rehabilitation. Tl
i« not persuaded of the validity of this contention, Moreover, the
ieves this econe honld not be s on into the statute.
¢h deserves furtlher comment has Lheen the length of time
1d he kent on ase to the program of community
ind H.R. 9007 provide that there should be periods
ative head of the program would
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to the court and the attorney for the government on the progress of the
released individual. These 90-days periods may be renewed for a period up to
» vear In the aggregate. Some have suggested that a longer period is neces-
ltwlmum before the Senate indieated that a program in New Jersey recom-
mended 4 six-month maximum. We believe that this would be too short a time
in which to make a judgment concerning a charged person's ability to fulfill the
obligations of a planned program. On the other hand, the three years suggested
by some would be so long as to discourage some per: "\I'Ii‘- from entering the pro-
BT in :l:l.iiliiiIl. if Ih:‘n @ ‘\l‘l..‘- is Il.1||_\ lll'lt]t'll, t might be hest to ]Jl‘rr('l‘t'li

report

yeur seems Iu he i reasont 1I|l<< :'-unprumnw \\ll]l h ]wllm!» sufiicie: 1r time tnv\ llu 1le
a person’s performance and not streteh out the boundaries of a justifiable supervi-
sion over an individual not yet convicted of a crime,

The American Bar Association does not believe that enactment of this legis-
lation \mu-rl affect the options now available to prosecuting attorneys, namely
to dismis rges outright, to negotiate a plea, or to proceed with a trial. It is
the AB. belief that these activities will continue even if this bill becomes law.
There are many cases which for a number of reasons should be dismissed out-
right. TL'--'I- are other cases which deserve negotiation, and there are yet others
which should go to trial. But somewhere in the welter of cases and varying con-
siderations which underly prosecutorial discretion, there is a gray area—cases
which should not be dismissed outright but yet should not be prosecuted without
some infervention. The ABA believes that as to these cases both bills present
great opportunities to professionalize ting practicez which involve the
continual exercise of discretion by prosecuting attorneys everywhere,

sSome profess to believe that legislation of this significance should not be
enacted at this time because insufficient hard evidence exists concerning its
effectiveness and it operational viability, and that we should wait for more ex-
perience from different jurisdictions. However, the ABA believes that a suf-
ficient number of experimental projects have been undertaken to warrant a
major step forward and that the bill will help reduce the backlog of criminal
cases in our courts; improve chances that some criminal defendants can be
turned away from future crime: and reduce the expense to the taxpayers by
providing job training and employment lower cost. Moreover, the ABA be-
lieves the passage of a federal law formalizing pretrial diversionary practices
would have substantial impaet on many and loeal jurisdietions and wounld
encourage the institution of such programs throughout the United States, We
believe the concept is fundamentally important, that its conecept is widely
supported, and that passage of this legislation would constitute a mmificant
step forward in improving the administration of justice in the United States.

Mr. Chairman, the major thrust of both bills is to reduce recidivism by pro-
viding community-centered programs of supervision and services for persons
charged with offenss against the United States. As a former prosecutor, and
speaking for the American Bar Association, T heartily endorse this approach as
it major erime prevention tool in the fight against erime.

While both bills accomplish this basic thrust there are some significant dif-
ferences which deserve analysis. Im considering 8. 798 the Criminal Justice
Section discussed at some length the exercise of prosecutorial discretion in se-
lecting individunals who could participate in the diversion program. There was
unanimons 'ment that both the initiation of the diversion program and its
termination, by dismissing the charges or resuming the proseention, shonld
cecur only upon the recommendation of the attorney for the government, the
United States Attorney

Section 3173(c¢) of ILR, 9007 appears to authorize the court to dismiss the
charges against an individual. The court must consult with the attorney for the
gover it and the probation officer who supervised the individoval, but it
conld dismiss the charges after such consultation, rgeardless of the view of
the attorney for the government. Section 7(e) of 8. 798 requires the concurrence
of the attorney for the government before the court dismisses the charges,

Section 3173(b) of H.R. 9007 states that the court may terminate the program
of community supervision and services and authorize the attorney for the
government to resume the deferred eriminal prosecution. Section 7(b) of 8. 798
provides for termination of the release and resumption of vending criminal
proceedings by the conrt if “the attornev for the government finds such |r‘r! vidunal
is not fulfilling his obligation under the plan applicable to him. or the publie
interest requires."”
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The American Bar Association believes that discretion to initiate a deferral
of charges and thereafter decision involving their resumption or dismissal
should rest with the U.S. Attorney.

In both bills programs are prepared and diverted offenders are supervised.
In 8. 798 a special office has been established and in H.R. 9007 the Federal
probation office performs this role. In both cases their findings are avai @
to the attorney for the government and the court. Obviously the reports th
make will have impact on decisions to initiate or terminate the diversions

1.

e may ecriticize the vesting of such discretion in the prosecuting attorney.
Others may criticize these bills as taking away discretion. The American Bar
Association is mot impressed with either argument. Its view that such an
approach professionalizes and rationalizes an existing irrational and uninformed
decision making process, In short, prosecutors at the federal levels are ms g
such discretionary decigions now without adeguate information about the individ-
ual and without any oversight by the court.

In both proposed bills the attorney for the government carries out the deferral
and diversion under the e¢lose serutiny of the court. In 8. 7498 the court makes the
final decision on termination of the diversion after it is initiated by the attorney
for the government.

The American Bar Association believes that the discretion to initiate must
remain in the prosecution—that the requirement of voluntariness, a |} wing
and willing walver of constitutional rights, and the oversight of the court
thronghout the entire diversionary process provide substantial safeguards to
arbitrary action by an attorney for the government.

Another major difference in the two bills relates to the establishment of
necossary investigative and supervisory services. S. 798 anthorizes the attorney
weneral to appoint, with the concurrence of the court, an administrative head of
a community supervision and services department. Such a person wonld be
appointed by the attorney general to operate under the discref ion of the U.S.
Attorney and be subject to rules and regulations promulgated by the attorney
general.

H.R. 9007 provides for the existing probation office in a judicial distriet to
perform the additional functions required by the terms of the act. It also provides
for snch additional probation officers as may be required due to the increased
workload.

Perhaps the major difference in the two approaches is in the flexibility which
8. 798 provides. In addifion to appointing an administrative head who would
oversee the operation of the diversionary program, Section D(1)(B) of 8. TOR
authorizes the attorney general to utilize. on a cost-reimbursable basiz, the
gervices of such Tnited States probation officers and employees of the executive
and judicial branches of the government, other than judges or magisfrates, as
he determines necessary to earry out the purposes of the aef.

In the American Bar Assoclation Standards Relating ®) Prohation, the ABA
took eornizance of the fact that probation officers might he ealled upon to per-
form collateral services apart from the fraditional function of a probation depart-
ment. Section 6.3 of the Standards provides as follows

“8.3 Collateral services,

“Tn approprinte eases, probation departments should he prepared to provide
additional =ervices which may be foreign to the traditional eonceptions of pro-
viding nresentence reports and supervising convicted offenders. Examples of
ench additional serviees inelude the preparation of reports to assist courts in
makine pretrial release decisions and assistance to prosecutors in diverting se-

lected chareed individnals to appropriate noneriminal alternativ
In its commentary to this standard, the ABA commented that nnder proper etand-
ards and safegnards. the probation service might be in a position in a particular
commmnity to provide assistance in the collection and application of such in-
formation.

It i< thie cnommentary on standards and safegnards which points up a deficiency
in FILR. 9907, An informational report prepared prior to the decision on diver-
gion ig similar to the prohation report prepared for eonrt nrior fo =enteneine, In
the Ameriean Bar Assaciation Standards }'.’p"uh’nrr in Probhation, and Standorde
Relating to Sentencing Alternatives and Procedurca, a sfandard was adopted
which resommended that pre-sentence investigations not he initinted nntil an
adindieation of zuilt. Two exceptions were reengnized, Standard 2.4 from the
Standards Relating to Prabation provides as follows:
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“24 When prepared.

“(a) Except as authorized in subsection (b), the presentence investigation
should not be initiated until there has been an adjudication of guilt.

“(b) It is appropriate to commence the presentence investigation prior to an
adjudication of guilty only if :

“(i) the defendant, with the advice of counsel if he so desires, has consented
to such action ; and

“(ii) adequate precautions are taken to assure that nothing disclosed by the
presentence investigation comes to the attention of the prosecution, the court,
or the jury prior to an adjudication of guilt. The court should be authorized,
however, to examine the report prior to the entry of a plea on request of the
defense and prosecuation.”

Section 6(b) of S. 798 meets one of the exceptions provided for in Standard
2.4 wherein it states that :

“No information contained in any such report made with respect thereto, and
no statement or other information concerning his participation in such program
shall be admissible on the issue of guilt of such individual in any judicial pro-
ceeding involving such offense.”

3oth 8. 798 and H.R. 9007 meet the requirement of volunfariness expressed in
Standard 2.4. But neither bill specifically requires the advice of counsel in such
a matter. We believe that counsel would be appointed in the normal course of
a proceeding and that the defendant would consult with counsel concerning a
possible diversionary program. Nevertheless it might be useful to add language
to either bill which would require, in specific terms, the advice of counsel before
consenting to being placed in the diversionary program and having an investi-
gative report prepared.

In connection with the kind of service agency for a diversionary program it
should be noted that other pretrial service agencies may be established in
federal distriets should Title 1T of 8. 754 be passed by the Congress. Title II
would provide for the establishment of pretrial service agencies to implement
the Federal Bail Reform Act of 1966.

Title IT has been endorsed by the American Bar Association. In its com-
mentary to this endorsement a snggestion was made that a number of federal
districts be chosen for both the pretrial and diversion programs., We suggested
that after a suitable period of review and evaluation a determination be made
ns to whether one single pretrial services agency could provide servieces for
both pretrial releasees and those being diverted to community supervision and
services. The structure provided for in 8, 798 lends itself to this kind of
approach.

One final word about 8. 798. Seetion 9 contains provisions for research and
evalunation of the diversion program and provides for the promulgation of rules
and regulations and policy standards. We believe both provisions are salutary
and shonld be included in whatever legislation this committee adopts,

[The following statements were submitted for the record:]

TESTIMONY OF RAYMOND T. NIMMER, RESEARCH ATTORNEY, AMERICAN Bar
Fouxparion, CHIcAGO, TLL.

I would like to express my appreciation to the Committee for being permitted
the opportunity to present for your consideration my reactions to the proposed
House bill HR 9007 (8. 798), entitled the “Community Supervision and Services
Act.”

Refore proceeding to the substance of my comments, it is appropriate to briefly
outline the backgronnd from which they derive and the limitations under which
they are expressed. I am a research attorney on the staff of the American Bar
Foundation. The Bar Foundation is an institution actively engaged in the em-
pirieal study of law-related social phenomena. My experience with the general
topic addressed by the proposed legislation derives primarily from two national
research projects that T have condueted while at the American Bar Foundation.
The first study examined innovative responses to the problems symptomized by
and resulting from the over two million arrests made each year on the charge
of public drunkenness. The second study was a general a nalysis of practices
and performances related to the process of pretrial diversion in the criminal
justice svstem, the tonie with which the currently proposed legislation deals.
I have provided the Committee staff with ecopies of the reports of these two
studies. I should emphasize at this peint, however, that the content of these
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reports as well as the substance of the following tes imony reflect my opinions
and do not 1'=.|1n rt to portray an official position of the American Bar Founda-
[.un or of the agenc ies funding the two studies. Additionally, I have recently
to serve as a consultant to the National Commission on
-ri Goals for Criminal Justice. In this role, I consulted with the
sk Foree on the Courts in drafting standards relative to diversion,
Afiter having reviewed the proposed legiglation in light of ny personal expe
ence in this field. T have two general conclusions to suggest for the Cos |.n-'ll- 8
consideration. First, any legislation to establish dive n (coms hlwd
connseling and supervision in lieu of or, at least, preceding cony
integral, perma it element of pretrial ||::-.m-l'i-1‘--. is at best |
at waorst, detrimental to an orderly definition and deve lopment of I t
]|rutiu-~ for the pretrial stage of the erimi justice process. Seeond, shonld
the Committee determine that legislation in this area is appropriate at this
time. T would suggest that the current I econtains snubstantial deflciencies to the
point that enactment in its current form is clearly undesirable,

A. ANY PERMANENT DIVERSION PROGRAM I3 PREMATURE

Although diversion is not a new phenomenon in the eriminal justice field, the
current status of evaluative research concerning the counseling impact on de-
fendants who elect to participate in a diversion program is primi
years, diversion has existed on an informal, unstructured basis.
tional form, diversion consists of a d m on the part of a ju
to defer prosecntion and/or convietion for selected defendants w
through a largely unsupervised waiting period. This form of diversion i
tinlly a coping response on the part of these officials who are faced with ove I-
whelming caselonds. A primary purpose of this form of diversion is efficiency-
oriented, and the decision to divert is. in most eases, tantamonnt to a ds
to dismiss charges against the defendant. No studies have been conducted to
examine the impact of these practices on the defendant.

In the mid-1960's diversion began to assume a second appearanes, Stimulated
by federal and other grant programs. a v: wiriety of well-funded cour nid
treatment Programs were esfs ablished to accept defendants who had ived
d!‘f{'lr‘ll\ of prosecution. Programs developed by the Vera Institute in New York
and Project Crossroads in the Distriet of Columbia were the forerunners of a
rapidly spreading tendeney to experiment with the provision of such services in
the pretrial settin se programs have attracted snbstantial, nati iterest
and, with few ex i'lshi}'l“ have conducted ernde studies that allegedly docnment
gignifieantly effective counseling performance., Most of these studies were con-
ducted by the staffs of the programs being evaluated.

There has ocenrred what might best be desceribed as a snowhall or hootstrap
effect. With each new m im and each new. quasi-scientific evalnation, the
general theme has grown that diversion is a proven suceessful eounseline format.
It iz only recently that more impartial, preli ary arch and re n about
the diversion phenomenon has begun to ¢ i reputation, T isingly,
obgervers such as Frank Zimring of the University of Chicago,
of Harvard and Dan Freed of Yale have suggested that the s
impact of diversion is not known. The reports of the Nationse
3 rds pnd Goals reaffirm this position in ecalling for extensive
the phenomenon of diversion.

I wiil not be r the deficiencies in most of the existing pros
research on eounseling impact., A gnod general review of this reses
compiled by Neil Miller of the National Pretrial Intervention Center
will gsimply state the opinion that, judged hy virtually anv standar
methodology, there currently exists no relinble doenmentation tha
placed in a pretrial setting performs more effectively than post
conneselinge,

The thrnst and the limitations of this ohservation should be cles
Most diversion programs report extremely low recidiviem rates for individu:
who have sneecessfnlly completed the counseling program. Within the limits of
enrrent record keeping procedures in eriminal justice, these statistics are un-

bly aceurate, However, they do not doenment diversion eonnselir form-

\‘1 diversion programs are extre mely seleetive in choosing individuals to

ate in connseling, They are, typieally, restrietive not only in terms of

ne charged and prior r"l'nrfl characteristies of individual defendants, but also
are highly selective in terms of the defendants’ meotivation for counseling, In
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the typical defendant population
sons who shiould perform better
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ies from the unigue
rly possible that the
in New York City
similar nre m, 1 icated witiint b (g unidis and enth
will perform nt o g ely than traditi orrections pr ams.
inally, my com houli be understood to suggest th
e evaluations is mrt of progral
their existence. It is, instead, © 1 LAT of the practical
der which any W pro ons, For example, the M
ployment pr has f cegpprehers and, in respor
fon of its latest con i i a4 more
1 However, the process of e n of counseling impact
costly and time-consuming undertaki Mogt programs, whose primur)
tion is to deal with elients, ¢ re uinable 3 i IVEes,
Conceivably, the uncert: iinty as aunseli impact ¢« ould be ignore
no potential detriments involved in proce |1‘11-’ to IIIIj'lF me :|l i
‘ture in s federal courts, However, there <
se revolve a nd the effect on the defendant of underg
:;rlr‘ uim r procedures
Ihe period of eounsel whether it be three months, twelve months (as in
nt hill) or two years, qite 0 substantial eonstraint on the indi-
oty and n'i‘mlur[l of ac . This constraint occurs because he has
srog |}y In-pln ated in a ¢ 1 act. Unless we assume that the filing
rir charges is tantamonnt In a finding of guilt, the extent to which this
wdure deviates from traditionally accepted limitations on the exercise of
state confrol over an individnal is obvi
It ean be ¢ A4 that this control is justified by the defendant’s electien to
endure it, com m! ng 0Cenrs ( 4 dant voluntarily chooses it, However,
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B. EVEN ASSUMING THAT SOME STATUTE IS DESIRABLE AT THIS POLIXNT, THE CURRENT
BILL CONTAINS SERIOUS DEFICIENCES

As currently proposed, the statute contains a number of troubling character-
istics, but the most apparent relate to its failure to provide guidelines, standards
or eriteria for the decisions made during participation in a diversion program
and its failure to provide adequate safeguards to ensure defendant rights in the
program.

As presently constructed, the initial decision concerning eligibility for diversion
is made by the office of the prosecutor. This placement of initial decision-maki
authority is consistent with the dominant role played by prosecutorial officis
in most programs. Elsewhere, this control derives from the implicit understand-
ing that the decision to offer diversion is one element of the prosecutor's charging
authority.

It iz possible to question the advisability of the structure of the enrrent pro-
posal based on the fact that the intent of the bill is to create more effective
counnseling programs for individuals charged with violations of federal, erin
nal statutes, Since the initial decision to offer diversion is entrusted to the prose-
cutor, the bill establishes an environment in which this decision will commonly
be made on eriteria not directly related to eounsel’ng variables. For example, &
central element of prosecutorial decisions in diversion in state jurisdictions has
been the poliey consideration of whether the alleged offense constitnted a
serious criminal charge. The emphasis has been on admitting defendants to
diversion only if prosecutor poliey defined the charge as marginally serious.
Thus, some individuals who might benefit from diversion counseling are denied
admission to the program.

Other jurisdictions handle the process of idenfifying potential ecandidates in
A manner that focuses the process more direetly on the defendant and on connsel-
ing consideration. For example, a Nassau County, New York diversion program
functions under general eligibility gnidelines promulgated by the proseentor,
but individnal decisions concerning entry are made principally by the eounseling
staff and the defendant. The diversion process is Initiated on motion by the
defense; the motion is reviewed hy the counseling staff and reviewed by the
prosecutor only if the defendant is found to present a eounseling problem for
which the program is able to provide assistance, This format not only alters
the halance hetween defendant-connseling considerations and proseeutorial poliey,
but permits a considered jndgment by the defendant with the assistance of
defen=e ecounsel,

A second decision-making framework also involves the prosecutor only after
the defendant and the eonnseling program have agreed that participation is
desirable. In this process, potentially eligible defendants are contacted shortly
after arrest by a member of the program staff. Contacts are made under general
guidelines promulgated jointly by the program amd the prosecutor. Again, the
prosecutor has final authority to accept or reject diversion in individual cases.

Although these variations in procedure may appear insignificant, in practice,
they can lead to radically different selections for the diversion program. As
presently eonstituted, the strueture of the enrrent bill promotes a deeisional
process in which the unilateral policy decisions of the prosecntor are likely to
become the over-riding consideration in diversion program eligibility. In the
other two models, these poliey decisions are more likely to be inflnenced by the
defendant, bis attorney and the connseling staff in individual cases

The specifics of decisional procedure would he less troublesome if the pro-
posed statute provided guidelines for the decisions that are to be made. With
respect to the prosecutor and the staff of the program, no guidelines are pro-
vided as to the hasis on which decisions are to be de. Instead, the process is
entirely diseretionary. Will prosecutors limit eligibility to first offenders; to
individuals who plead guilty: to persons ¢l redl with minor erimes: to vouth-
ful offenders; to persons of a given politieal philosopliy : to black or white of-
fenders? Will the program stafl restriet its indgment ecneerning eligibility to in-

i w0t having drog problems; to persons who represent ideal counsel

answers will vary, both among the various distriet eourts and as re-
11 defendants,

It is ees in my opinion, that the statute provide guidance for these de-
cisions, T guidance need not take the form of eciflc rules that ean be
mechanieally applied to individual ease=s. Tt mnst, ho er, establish the essentinl
considera ing individual deci
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One outgrowth of the lack of standards is that there exists, on the face of the
carrent proposal, no procedure for a defendant to challenge a decision that
denies entry into a diversion program. Diversion is, in essence, treated as a privi-
leége that the prosecutor may or may not offer to the defendant. Again, one need
not assnwe a legalistic pose to argue that this procedure can result in unfairness
to many individuals.

Overall, 1 would suggest that a procedure similar to that outlined above
would be more appropriate and would better assure the protection of individual
interests and equality of treatment., All defendants should be notified of the ex-
istence of the diversion program. Application for diversion should be ma
wotion by the defense, reviewed by the counseling staff and the pProsect under
established guidelines, and submitted to a court hearing to determine e gibility.

Both inadequacies, the lack of standards and the absence of a procedure to chal-
lenge adverse decisions are present at the other stages of the diversion process.
Under what mechanism is a plan for the defendant's conduet while in the program
to be determined ? Under what procedures and criteria is the decision to terminate
the defendant as unsuccessful to be made? What effect should unsuccessful pro-
gram pariicipation have in sentencing decision following any eventual convietion ?
Under what procedures and eriteria is it to be determined that the defendant has

essfully completed the program ?
A final of concern relates to the provision of defer counsel in the de-

cisional process leading to diversion. Clearly the decision to be made by a defend-
ant is complex, He must balance the desirability of the diversion program, making
sments of the type of supervision, counseling and other ingredients of
rsion, against the probable results of proceeding with the eriminal charges
gainst bim, making assessments of the likelihood of convietion, the probable
sentence if convicted as well as the probable, collateral effects of conviction, This
balancing must be accomplished under pressures and with the back round that
bath the prosecutor and the program staff are expressing their opinions and
interests. Clearly, the case for ensuring that the decigion be made with the advice
of counsel is persuasive,

It should be recognized that the eurrent structure of the bill does not ensure
that defense counsel will be involved. There is no specification of the point
at whieh eligibility is to be determined and, conceivably, the decision could he
made af a point prior to the time at which defense counsel is provided. In view
of this possibility, T would urge the statute specifically require that defense
counsel be provided at every point of decision in the proposed Process,

In conclusion, I would like to reiterate my general response to the proposed
bill. First, it establishes as a permanent element of the justice system a counsel-
ing format whose impact has not been fully examined. It does this without
providing for a substantial evaluative research element in the new program.
Second, even assuming that the time is ripe for some legislation in this area,
the current bill lacks essential standards and safeguards,

STATEMENT BY EDWARD DE GRAZIA, VISITING PROFESSOR OF LAw, URIVERSITY OF
CONNECTIOUT ; PROG LEGAL IMRECTOR OF PROJECT ON PRE-TRIAL DIVER-
SION OF AccUSED OFFENDERS T0 CoMMUNITY MENTAL HEALTH TREATMENT Pro-
araMs, WasHINGTON, D.C.., 1968-7 Mg ER OF THE BARs oF THE IMSTRICT OF
Corumsra axp tae U.S. Svrreme Courr

Students of the eriminal process predict that “the prison or penitentiary as we
know it will almost certainly have followed the death penalty, banishment, and
transportation into desuetude before the end of the century.” (Morris and
Hawkins, The Honest Politician's Guide to Crime Control at 124, 1969). It is
today widely recognized that institutional incarceration, far from being neces-
sarily beneficial, is in fact usually deleterious to human beins 5. Experience
throughont the world with “total institution prisons and mental hosnitals
alike, shows their adverse effects on the later behavior of their inmates. For some
time, therefore, experimental development has been taking place, tending
foward the eventual elimination of prigon and the mental hospital in the forme
we know them. The troubles are not, however, limited to our “total institutions.”
The courts, public prosecutor offices, probation and parole, all are failin
achieve their goals. The present criminal justice system is known to be
to apprehend two-thirds of the people who commit reported erime, It is
to bring to judgment half of those it apprehends. Most of the jndgments result




not adversary trials openly held before judges and juries, but from guilty
pleas 1 tiated in private by prosecutors in ways which are not controlled by
legal rules, precedents, or standards, and. effectively, are non-reviewahle
the judiciary. Finally, in the Distriet of Columbia, alone, thoe
annually who are accused of misdemeanor and felony offenses get their chy
dropp for “non-meritorions” reasons, such as progecutor overload, crowded
enlendars, and court congestion. (See the Report of ‘The President’s Com-
mission on Law Enforcement and the Administration of Justice at 21 and
eport of the President’s Commission on Crime in the District of Columbin.)

It is one thing to recognize that elementnl structures within the eriminal
justice system are observing its correctional goals; it is another to invent,
test. and incorporate in their place, more effective replacement parts. In 1968,
the Center for Studies in Crime and Delinqueney of the National Institutes of
Mental Health (NIMH) made a research grant to the Georgetown University
Sehnol of Medicine, Department of Psyvehiatry, to support a “pilot” study in
Washington, D.C. which was designed to test the feasibility of one such innova-
tion—the diversion of acensed offenders into community mental health treatment
programs. Although the Crossroads and Manhattan Court Employment Projects
were carried out the same time, neither of these diversion project involved
the attempted diverion of mentally ill offenders. On the other hand, hoth 8. 798
and FLR. 9007 anticipate the involvement of federal eourts and community agen-
cies in the delivery of needed and wanted medical and psychological services,
SQinee no other diversion project is known subgequently to have engaged in the
structured diversion of accused misdemeanants and/or felons to mental healin
cervices in the community, it would seem valuable for the Congress to have avail-
able to it, in connection with its consideration of the proposed legislation, the
final report submitted to NIMH concerning the goals, methods, problems, results,
and implications of the Washington, D.C. mental health diversion project.

I was program and legal director of that Project and author of the Report
submitted to NIMH on January 19, 1972, The project’s medieal and eo-director
was Dr. James Foy, Professor of Psychiatry at the Georgetown University
School of Medicine. Our other key staff are named in the Report which is heing
submitted herewith and is found in the Subcommittee’s files. The Report
of our project has already been studied by many individuals and groups cou-
cerned with the experience of pre-trial diversion fo community programs, but
it has heen unavailable before now to the Congress and its committees, Among
other distinguished groups who have studied the diversion process, the National
Adrvisory Commission on National Standards and Goalz quoted and relied npon
this Report and its findings, for example in the volume on the Courts (Chapter 2,
Diversion at pages 28-29 and 36). This study, which was conducted over a period
of three vears, was carefully designed and thoroughly evaluated in its principal
research aspeets, ineluding those which demonstrated the ways in which mental
health diversion could be accomplished more cheaply than prosecution. and
with no less deterrent impact on divertible charged offenders. The Report denls
with many of the same eritical issues in diversion which 8. 708 and HL.R. 8007
are concerned to resolye In ways which will serve the “interests of protecting

and rehabilitating individuals charged with violating criminal laws.™
+ Report deals, for example, with the following issue prosecufor involve-
in deecisions to divert and seek dismissals of pending charges; the role
fonse lawyers: the role of judges: the role of victim-complainants: the
willingness and ahility of private and publie agencies in the community to render
needed me health services to persons accused of crime; the methods de-
veloped to pr 't ¢ lential data concerning the aceunseds’ mental problems:
the antonon : 5 ire of the diversion unit itself, making it possible to take
cases from as well ag pross 1z and defense attorne and/or to
solect cases i the handling of wedy-trial” problems; and the ways in
which voly :m on the part of diverted persons can be assured. Final
showed that ¢ sed offenders ean be diverted from the criminal process with-
ont requiring them to admit enilt.

We diverted one hundred and sixty-four aceused exhibitionists, sodomists,
drug violators, husband, wife, and child-nbusers, petty thieves, arsonists,
Treceive of stolen property, destroyers of property. and others. We gof two-
thirds of those referred tn us into public ard private treatment programs.
ineluding psychotherapy, We found other needed socinl services and support
for them, and we got their charges dismissed. The mental problems presented
by our subjeets included a full range of mental disorders.
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ad to be in a position to provide the Congress with the details of

which should also prove useful to the federal, state and local

: dml community agencies who will begin to plan and develop diversion

als, once this proposed legislation is enacted. I heartily support the

pt of diversion and its well-considered introduction into the courts and
comnunities of the nation,

Uxtrep States Districr Court,
DisTRICT OF (OREGON,
Propation OFFICE,
February 19, 197}.
Hon, Rozert W. KASTENMEIER,
Vember af Congress,
Chairman, Subcommittice #3,
2232 House Oflce Building,
Washington, D.C.

DEar Mg, KasreNMEIER: As President of the Federal Probation Officers As-
sociation, I write to let you know that there is strong support for H.R, 9007,
the bill which would authorize programs of community supervision for certain
persons charged with federal erimes. Moreover, there is persuasive evidence that
the rt'-}-wll\lh'] ties involved should be assigned to the Probation Officers of the
U.s

on .:n{ deferred prosecution plans are not new in the federal system.

itle 18, Section 5001 authorizes diversion of persons under the age of

| authorities for proper handling ; indeed, most juveniles acensed

1 es have been, and are thus traditionally diverted (and properly

50 H'uu the federal system, frequently with the aid of United States Probation

Officers. e practice of deferred prosecution with community supervision being

provided by probation officers has been in effect for more than 30 Years on an

informal basis. It has been often referred to as the “I Brooklyn Plan.” Today

there are nearly 800 juveniles and adults currently being provided such services.

In an address on December 6, 1971, at the National Conference on Corrections

at Williamshn Virginia, the Attorney General of the United States orally

indicated his intent to expand the practice ; and his successor recently authorized

the procedure for a specific category of adult cases. Over the many years

involved the investigation and supervision services have consistently been pro-

vided by probation officers, aided by existing community resources, with about
989 of the cases reaching a successful termination.

There are other equally persuasive reasons why this plan should remain
within the Court’s Probation System. It is one element of the justice system
that has not required intervention in recent years to protect the rights of the
uﬂ'pmlfr Indeed, its beneficial influence has extended forward in the Jjustice
system into the correctional area and back into the pre-trial arena. Not only is
this a significant factor in and of itself, but where else, other than within the
Court, can the sought after protective avoidance of the creation of a “record”
be better assured? Further, it will be recalled that the American Bar Assoc jon
has assidunously insisted that presentence type investigations should never be
permitted, even remotely, to fall within the influence of the prosecutor. I suggest,
with greatest concern before any such authorizing legislation might be passed,
that painstaking care be taken to investigate the possible implications of allowing
either the social investigations involved or the actual supervision of such persons
to be placed in the same branch of government as the prosecutor. Beyond the
fact that the tasks involved have Dbeen suce fully performed for many vears
by probation officers with appropriate protections, their nmmbers have recently
been increased and it is well known that their professional qualifications are un-
exeelled by m\ similar correctional body.

One other thing—and my writing at this time is influenced by this as much as
anything n]»v—[ am increasingly concerned about the inability of big federal
J-.nvmr:‘m\ to deal with eomplex individual human problems. Two dedicated
veteran Members of C ongress from Oregon in recently announecing their inten-
tion not to run for a congressional seat again e xpressed this same concern. Ofie
added, “There are none of uu in Congress anymore who can do the job right, no
matter how hard we try.” 8. 798 would create another government nc gency,
whereas H.R. 9007 would place the responsibility for the investigation and super-
vision of certain unconvicted uﬂ'vmler- within a small section of the government
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that has successfully performed the funetion for many years, whose officers are
unsurpassed in their professional gualifications to do so, which ean best protect
the individual's rights, which can ensure that the objectives of the measure will
be achieved with the aid of local services and ean do so with a proven loecalized
service delivery capacity that will add only a modest expense, comparatively, to
the taxpayer.

I the tasks involved cannot be assigned as proposed in H.R. 9007, then let me
be g0 bold as to suggest that we consider not legislating at all; rather, allow
present informal methods to continue broadened by policy. Above all, let us not
create another bureaucratic agency.

Sincerely yours,
WALTER EVANS.

STATEMENT OF DANIEL J. FREED, PROFESSOR OF LAW AND ITS ADMINISTRATION,
YALe Law Scioon

I appreciate the Subcommittee’s invitation fo submit for its hearing record a
written statement on S, 798 and H.R. D00T—proposals which purport to translate
recent experiments with pretrial diversion info the black letter law of federal
criminal statutes,

Although I share some of the premises of the bills. and regard highly some of
the programs whose accomplishments led to their introduetion, I believe that
any diversion legislation at this time is premature, and that enactment of the
bills now before you would be a mistake. Because the overwhelming weight of
crime commissions, conrts, government oflicials, bar associations and others who
have been ird from, is already on record in support, I feel an obligation to spell
out my reasons for opposition in some detail,

I should state at the outset that pretrial diversion is a concept I long aceepted
as valid, with few guestions, As a member of the Office of Criminal Justice in the
Department of Justice in the mid-1960's, I worked closely with the Natiomal
Crime Commission, and shared the widespread staflf enthusiasm for the diversion
concept which the Commission’s final report recommended In 1967, T am a member
of the Board of Trustees of the Vera Institute of Justice, whose Manhattan Court
Employment Project was one of the pioneering pretrial diversion programs,
launched in late 1967, whose growth and success continues today. I am also a
member of the New Haven Pretrial Services Council which, with LEAA funds,
has since mid-1972 sponsored a pretrial diversion program patterned after the
Manhattan project and Washington, D.C.’s Project Crossroads,

My personal familiarity with these two applications of the diversion concept
has instilled both admiration and skepticism for this important effort to reform
the preirial eriminal process, That experience, coupled with several recent publi-
cations and fortheoming research wh post-date the Senate hearings on 8. 798
in March 1973, and the introduction of H.R. 207 in June 1973, leads me to urge
caution before Congress embraces in 1974 a concept which generated so much
enthusiasm between 1967 and 1973. The availability of new and disquieting
findings suggests that diversion legislation should be postponed, and that the
hills before you raise hitherto under-recognized questions of fact, law and policy
on which some searching reexaminations need to be conducted.

We should begin by acknowledging the affirmative side of the case for diversion,
for it is an impressive one, It arose from recognition that the eriminal law is
overused, that too much conduct has been swept within its scope, that resulting
caseloads in the criminal courts are excessive, that this burden impedes both
the effective prosecution of serious crimes and the effective defense of accused
persons, and that the current range and application of dispositional alternatives
in the eriminal process treats altogether too many persons either too harshly or
too ineflectively.

Out of this background, two major themes have emerged for the reform of
criminal justice administration: deeriminalization through repeal of certain
statutes, and diversion out of the cri 1l process of certain arrested persons for
whom alternative programs seeimn preferable, both for the individual and society,
to full scale eriminal prosecution.

1t is not out of hostility to these premises, but out of respect for them, that I
believe the proposed legislation is wrong. Diversion programs have recorded some
noiable accomplishments., They have cumulatively avoided full prosecution of
thonsands of persons, They have restored or enabled the entry of many arrested
persons to productive jobs, They have pioneered in a nummber of communities new




models for the delivery of training, employment, counseling and other services to
persons involved with the criminal process They have attracted much funding,
federal, state, loeal and private, They have demonstrated a way to introduce new
kinds of professionals and pa -aprofessionals, including ex-offenders, into highly
responsible, constructive roles in the service delivery side of the eriminal process.

All of this acknowledges that pilot projects have taught, and are teaching much
about useful directions in which the eriminal process may be modified. None of it
proves that the particular ways in which disparate programs have operated to

yould either become permanent fixtures, or be adopted as models for federal
and state statutes. There is too much experience with reforms which have failed—
out of defective theories or deficient implementation, or both—for us to become
careless and neglect to distinguish now between useful discoveries from diversion
pilot programs, and useful ways to translate them into long-term improvements,

1 intend to set out a number of illustrative conelusions which ean not be validly
drawn from the experience to date; a few procedures which ought not be repli-
cated or accorded statutory sanction as in 8. 798 and H.R. 9007 ; a range of ques-
tions which must be faced before the legislative die is cast; and several aiterna-
tives that merit exploration before public policy can safely move from delight
over the early experiments with diversion into confidence that experience has
formulated a model that is ready to be mass produced.

One set of arguments ought to be laid to rest at the oufset. Repeatedly in
testimony, and project reports, and the popular press, we find statements that
pretrial diversion is cheaper than imprisonment, and that incarceration may be of
more harin than good for some individuals as well as for society. Platitudes like
these do a disservice to careful analysis of diversion to date. They have little if
any relevance to the accomplishments of pilot projects or the hard issues pre-
sented by these bills. The overwhelming bulk of all persons diverted in experi-
mental projects to date have been accused first offenders, or persons with slim
prior records and currently minor charges. It is diffienlt to visit a project, or study
a project report in detail, and fail to ask whether more than a tiny minority, if
any, really face imprisonment in today's frial court, plea bargaining and sen-
tencing system. To the extent that project reports were able to compile meaningful
information, a not unusual finding was that the control group used for compari-
son with persons who entered the division program showed a high rate of out-

right dismissals (e.g. 449 of the controls in Project Crossroads were listed as
“charges dismissed,” Final Report, p. 35, 1971) ; and bhardly any incarceration
(e.z. in New Haven, not one person out of 134 dispositions in a “eontrol” group
went to jail ; 38 were dismissed ; 64 were fined §10-20; 32 received suspended sen-
tences, Preliminary Evaluation, p. 79, 1973).

These small illustrations are not intended to disparage the useful service
which these two diversion programs, and others, provide. They are offered as
cautions against accepting headline stories and eye-catching arguments for stat-
utory diversion without serutinizing the sometimes dull, but often important,
statistics on the inside pages of lengthy reports. I will note a few other illustra-
tions in the course of this statement, but none shonld substitue for Congressional
serutiny of at least a representative sample of the many detailed reports that
expose the inner workings, or malfunctions, of diversion pilot projects.

An analytical presentation of pretrial diversion wins early supporters when
listeners and readers learn that its purpose is to offer job training, employment
or other constructive aid to accused persons early in their encounters with
the law enforcement or court process. But the difficulties begin to dawn as some
nuts-and-bolts questions about program details unfold: e.g., what kind of aid?
extended to which persons? on what conditions? with what consequences of
suecess or failure? via what decision-making and review procedures?

The difficulties multiply rapidly when prospective participants, law enforce-
ment officials and evaluation teams encounter some of the serious implications
and controversies that inhere in a diversion program’s operations: e.g.. How
ean a prosecutor permit a lawful arrest for a gerions crime fo result in the
jmmediate delivery of employment services to the defendant, instead of prompt
prosecution and eonvietion? Why are so many categories of arrested persons
excluded from eligibility ? Why should a defendant who was unemployed prior
to arrest be diverted, while an aceused who had a job is considered ineligible,
and referred for full prosecution? Should persons admitted to pretrial diversion
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programs be presumed to be innocent or be required to acknowledge their guilt?
Will persons who assert their innoeence be barred from entry into job-finding
progrims? For what period of time will program participation be required, will
compliance with all its rules be enforced, and will prosecution on the original
charges be suspended, before the accused learns whether his case will be dis-
missed or prosecuted, and the prosecutor learns that the case will be dropped
or must be tried? Are decisions concerning admission to and expulsion from
programs, and ultimate dismissal or prosecution of charges, to be made by
judges or to be retained within the traditional diseretion of prosecutors? If the
decision is to be made by thé prosecutor, will 1 criteria be required to be
published so that aggrieved persons may appeal from alleged failure to adhere
to those guidelines?

In terms of delivery of services in the eriminal process, what fundamental
advantages distinguish pretrial diversion from postconviction probation? In
ferms of judicial administration, since so few eriminal cases go to t i, how do
negotiations between the prosecntor and the defense lawy as to diversion and
its pretrial consequences fundamentally differ from plea bargaining and its
sentencing consequences? If it is like plea bargaining, will the agreement be
written and the proceedings on its submission to the court be recorded along
the lines of the ABA Standards and the Standards and Goals Commission on
pleas of guilty? In terms of erasing the stigma of a criminal record, how do
statutes and rules which permit arrests to be dismissed and records to be ex-
punged after pretrial diversion differ from those which permit convietions to
be annulled, or charges to be dismissed, or adjudieation records to be expunged
after post-plea or post-conviction probation?

Does va research really prove that comparable persons diverted prior fo
adjudication rather than placed under similar programs after adjudication will
have lower recidivism records? Should pretrial diversion agencies become an
adjunct to the growing network of eriminal justice bureaueracies, eg., bail
agencies, drug programs, aleohol programs, mental health organizations, or
be consolidated as part of the prosecutor's office, the public defender's office, or
the probation se

The bills pending before your committee fail to answer most of these aues-
tions, They answer a number of others very unwisely, in my view. And they dele-
gate complete and unguided diseretion to the Attorney General or the probation
service on a few on the basis of assumptions which are unclear or troublesome,

The dilemma of how to resolve questions like these is chared by manv pro-
ponents, for it is quite evident that the term pretrial diversion means different
things to different advoeates. It does nof at all identify a single eoncept with
standard, well-tested procedures for carrying it ont, Some indication of the
disparity in philosophies and perspectives among diversion proponents (to say
nothing abont important details of operation) is reflected in the spectrnm of
deserintions adopted by different programs and important standard-writers: e.o.,

—**diversion from the eriminal justice system”

“pretrial intervention”

—*“pretrial probation”

“deferred proseention”

“preprosecution probation”
~*deferred preprosecution probation”

“preventive rehabilitation™

This backzround, coupled with the hearing record published by the Senate and

that now being eompiled in the Hounse, indieate that Congress is being asked ta

1 federal model or framework for nationwide diversion at a time of
signifieant nne inty on matters of importance. Myriad projects, with varving
rationales, criteria, procedures and accomplishments, are in varions infant stages
of oper n, but a panoramic view shows no consensng on issues ner wnt to
the If determination of whether, and how, pilot diversion should become a
permanent fixture in eriminal jnstice administration,

Enactment in 1974 would of course serve two purposes: it would place the
imprimatur of Congress on a high-minded reform, and it would authorize still
more federal appropriations to finance diversion nrograms additional to those
the Department of Labor and LEAA have already invested in heavily. But if
8. 798 and H.R. 9007 are typieal, enactment would, on inadequate evidence,
endorse very dubious concepts and severe restrictions. In o doing, it would eli-
minate much of the flexibility which this complex innovation needs before eareful
evalnation can validly compare diversion with other eriminal process and non-
eriminal aiternatives, and ean identify the ingredients of sound legislation.
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a few of the questions which expe
not yet settle, I hope the Subcommitiee will ponder one central gues
is to be gained by passing a diversion statuie this vear, when there is w idespread
experimentation and ample funding without it, and little evidence that either
broader authorization or the imposition of restrictions is ripe for decision?

1. Reduced recidivism?
According to the Final Report of Project Crossroads (1971) :
improving the criminal justice system, a pre-trial
not also rednce recidivism is of little value . .

» .

This view is widely held, and a major argument advanced by diversion pro-
ponents is that their clients are “muech less likely to commit another crime than

v individual who goes through the eriminal jutice system in the normal way.”
Senate Report 93417, page 7. The Senate Judiciary Committee reached this
conclusion on the basis of information furnished by a number of programs
showing their recidivism rates to be low (p. 8), and by two experimental projects

«ds and the Manhattan Court Employment Project) which made coni-

fudies and found their recidivism rates 10 be 50% less than that of
+a matched group of nonparticipants processed through the court in the normal
fashion” (p. 7). These are impressive findings, but reral subsequent research
studies, which reexamined the methodology employed, have cast serious doubt
on their validity.

For example, the Bureau of Fvaluation of the New York City Human Re-

-cos Administration retained Professor Franklin B. Zimring of the Universiiy

~0 to review the evaluation efforts of the Court Employment Project.

While confirming a number of encouraging indications of project performance,

including the fact that “rearrest rates among the suceessful Project participants

were significantly lower than among either terminations or controls” (p. 26),

the conclusion from these data that the Projeet reduces recidivism could not

be substantiated. In a report dated November 1973, Professor Zimring stated
(p.43):

“As it stands, there is no firm foundation for believing that Project partici-
pants commit more or fewer subsequent offenses than they would if subjeeted
to the alternative treatment of criminal justice system processing. Whether
this lack of difference is due to the weakness of the research design or a lack
of real Project impact is not known.”

His report proposed a new study involving the random assignment of eligible
defendants into the Project or a control group. The Vera Institute of Justice,
accepiing Professor Zimring's suggestion, has applied to the National Institute
of Law Enforcement and Criminal Justice for funds to conduet such a recidivism
study in New York City.

in the light of the methodological shorteomings uncovered in the Zimring
report,’ there have to my knowledge been no diversion evaluations in the United
States, at least among those published to date, which could support the recidivism
reduction conclusions reached by the Senate Judiciary Committee. Project Cross-
roads, for example, also prominently cited in the Senate Report and the Standards
and Goals Commission Report, compared dive sion participants with a control
group consisting of persons who, on the paper record, were eligible to bix
considered by the project. The comparison was very favorable to the diverted
group. But in that project, as in others, many sereening steps intervened between
paper eligibility and recruitment into proj participation, e.g. staff interview,
defendant willingness to participate, staff recommendation, proseeutorial consent
(Project Crossroads, Final Report, page 2). Large numb of the “eligibles”
tended fo drop out during this process, for a variety of reasons, leaving as
project participaunts only those most likely to succeed. As a final example, the
SR s

arch problem are summarized at page 27 of the Zimring

. no Inference about Project impact can be drawn from the fact that successful

are renrrested less often than Project {ailures. Those who eventually succeeded

re 1 v better risks than those who eventually falled, and probably would have

experienc wer arrests whether or not the Project had any impact on thelr propensity to

commit future erh ;

“gecand, no inference about Project impact can be drawn from the fact that Project

'« have lower rates of rearrest than a eontrol group of persons who would have heen

» for treatment. Assuming the contrel group is a perfect duplicate of persons who

enter the Project, the correct comparison is between the Project’'s total rearrest rate (Le.,

for both terminations and dismissals) and the control group rate, because the control

p is composed of persons who would have falled In the Project as well as persons who
would have succeeded.”
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evaluation of Flint, Michigan’s Citizens Probation Authority diversion program,
which is printed in the Senate Hearings on 8, 798, at page 441, seems to acknowl-
edge the same weakness in inferring reduced recidivism from the fact that a low
recidivism rate (16,79 ) was found among its clientele (Senate Report 93-417,
page 8).

Construction of a valid group has thus been a difficult, and to date unrealized,
accomplishment. But that is only half of the problem, Proving that diversion
reduces recidivism, I suspeect, will turn out to be an impossibility, and not a mere
research technicality. I am skeptical whether—onece valid controls are estab-
lished—future legislation, or funding, will ever be able validly to be based on the
recidivism reduction argument. The reason is that today’s diversion programs
appear to limit their recommendations, and prosecutors appear to limit their
discretionary approvals of suspended prosecution, to defendants for whom—if
convicted—imprisonment will represent both an undesirable and an unlikely
sentence. Quite understandably, pilot programs and prosecutors are intentionally
selecting defendants who seem very unlikely to recidivate, and likely to be
helped by their services. The proponents of the pending legislation offer many
indications for inferring that a similar selection process will be employed in the
future as well. To say under these circumstances that the records of diverted
defendants are and will be better than those of defendants who go “through
the eriminal justice system in the normal way™ (8. Rep. 93417, page T) may he
just another way of saying that diversion programs pick their clients wisely,
and that the normal system is deficient.

The latter problem provokes an important question raised by diversion ex-
perience to date: since the useful and weli-funded services provided by pre-
trial diversion programs fypically exceed those being offered by post-convietion
probation programs in the same jurisdictions, what evidence is there in the
record to suggest that an equally low rate of recidiviem for the same defendants
could not be achieved if probation programs were egually funded and offered
the very same services?

2. Pilat Projects vs. Long Term Programs

Doubts abont whether diversion uniquely reduces crime are symptomatic of
pervasive doubts about a number of other claimed long-term advantazes. In
the view of two well-informed observers, “the slipshod handling of evaluation
and reporting . . . makes it unlikely that even several years from now we will
know what the extent of the s toward early diversion has been or what im-
pact it has had on crime, eriminal justice costs, effic ney, morale or rehabilita-
tion.” * These doubts are becoming widely shared. They arise from diverse
sources, and apply to the contemporary diversion scene, to its historical anteced-
ents in both the juvenile justice system and the traditional informal diseretion
of prosecutors, and to forecasts of where the concept may be heading by the end
of the century.

From 1967 to 1973, national erime commissions, the Judicial Conference
of the United States, the American Bar Association, the National District At-
torneys Association, the Justice Department, the Chamber of Commerce and
eountless others recommended diversion from the eriminal process for a variety
of reasons and with a range of formats. But within the past vear, with in-
creasing frequency, sobering second thoughts have bogun to appear.

In 1967, the President’s Commission on Law Enforcement and Administration
of Justice became the first major national organization to urge formal pretrial
diversion programs, In 1973, James Vorenberg, former Executive Director of the
Commission, co-authored a critical reappraisal. His assessment was summed up
in these words:?

What is far more disturbing is that =o little groundwork is being laid that
would permit judgments about the worth of various diversion programs three,
five, and ten years from now, The two principal reasons are (1) lack of research
funds and (2) chronic reluctance of operating agencies to subject themselves to
intensive and possibly eritieal evaluation.

It thus seems a fair guess that for many years the case for—or agninst—
diversion will continne to be made on the s of theory, the pressure of back-
log in the system, rather superficial cost figures, and views as to the humane-
ness of more or less coercive treatment.

L
? Yorenberg and Vorenberg, Early Diversion from the Oriminal Justice Byatem: Practice

in Search of a Theory in Prisoners in America, pp. 151, 1534 (L. Ohlin, ed.1973
8 Id. at 182,
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Professor Donald Newman, of New York State's School of Criminal Justice
in Albany, looked back to the early 1900's in drawing an analogy between adult
diversion proposals now and juvenile diversion experience then, particularly in
light of the Supreme Court's recent decision in In re Gauilt, 378 U.8. 1 (1987) :*

“The paradox and the dilemma of diversion proposals is presented by the
maodel of the juvenile court. Here for some G0 years informality and diversion
were the rule and yet when it was tested on the Supreme Court level it was
found that the results did not justify the risks taken with our legal ideology.
Can criminal justice promise more?

*. . . The contrary argument to diversion is that any technique developed out-
side court serutiny has a high probability of corruption and misuse, including
the possibility that the net of eriminal justice will be ever expanded under the
guise of beneficence by informal and invisible means.”

A eritical analysis of juvenile diversion today emerged from a 1972 grant by
the Law Enforcement Assistance Administration to the University of Michigan's
National Assessment of Juvenile Corrections, funding a summer study in con-
trasting communities in a single State, See the June, 1973 report, Diversion From
the Juvenile Justice System, by Donald R. Cressey and Robert A. MeDermott,

The Subcommittee should also take aceount of the remarks of Dean Sheldon

inger, School of Criminology, University of California at Berkeley, offered

a June 1973 Criminal Justice Conference in Chicago devoted to the subject
The Year 2000 and the Problems of Criminal Justice:

“I expect the police to develop spme better measures of assuring us that
they are not above the law. At the same time eurrent emphasis on diversion,
which I expect to continue, points in some part to a contrary trend, one that
frees the police and others to channel the lives of persons without sufficient
check on the strength of their grounds for assuming this power. By the vear 2000
I expect we shall be very much concerned with this matter, having discovered
once again that in the name of humanity and reformation we have increased
the power of the agents of criminal justice over our lives.”

oncerns will be placed in an exceptionally useful and detailed context,
ng modern diversion practice in the adult eriminal process against the

:kground of discretionary techniques traditionally employed by law enforce-
ment officials, in a major study by Raymond T. Nimmer soon to be puhblished
by the American Bar Foundation, Mr. Nimmer's two year examination of Alterna-
tive Forms of Prosecution: An Overview of Diversion from the Criminal Justice
Process observes at page 2 of his January, 1974 manuseript :

“Most diversion proceeds withont studies of impact, even of questionable
mefhodelogy ; its suceess remains largely a matfer to be judged impressionisti-

o anyone who approaches the topie without preconceived enthnsinsm for
divers it is immediately obvions that before promoting expanded usage, it is
necessary fo moke an assessment of what has oecurred and is now oceurring
under the heading of diversion.”

Other assessments of pretrial diversion are now nunder way, and the availabil-
ity of stil fmrther r ireh will no doubt proliferate in the months ahead as
LEAA and other governmental and private institations place heightened emphasis
on the need for quality evalnations of ¢ inal justice system reforms. One still
incomplete project should be of particular future interest to the Congress, since
it concerns the American Bar Association which has been in the front ranks of
diversion
The Asso ion's i n manifest through the work of at least three

aries. In March 1970. the landmark ARA Projeet on Standards for
al Justice urged prosecutors and defense attorneys to explore early diver-
» Ntandards Relating to The Prosecution Funcetion and The Defense

approved by the ABA Honse of Delegates in Fobruary 1971, Shortly thereafter,
the ABA established a farsighted Commission on Correctionnl Facilities and
Services nnder the chairmanship of former Governor, now Chief Justice, Richard
hes of New Jersey, Its cha * was to pursne correctional reform and of-
opportunities throughont the United States. The Com sion’s

in diversion in turn led to the ereation in March 1973 of an

iona of the Future: Some Paradores in Development, in Collected Pa-
v On orrections in Context: The Criminal Justice System and #he Correcti
. of Wisconsin, 1972),
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trial :!.\u-m-a or IlJ.li\tL"lIllll .-m' rnatives to erin
::.nr:'!: earlier, in Febm r 197 ABA House o 1“1 1
endorsed, in concept, an earlier version of 8. TO8, on the recom-

mendation of Criminal Justice Seetion.

In mid-1978. in the wake of all three American Bar Ass

1 subsequent to the completion of Senator Burdick's Hei

i over the quality of program ev: aluations generall Lu-:l 1
lml dation to award a number of important new re
was a4 substantial grant to Governor Hughes' ABA Commiss
Facilities and Services to study the Evaluation of Researc hoon Pretrial Diversion.,
A preliminary version of this important assessment effort is currently af
form. but remains to be completed. T do not knowewhether the ABA Tt
with the Subeommittee any preliminary findings from the evaluation of
T~Th<'1 am evaluations, or whether its work is consider ton tentative
stage. But T wonld bhe surprised if either the ABA ort House of Re
tives \\uu‘d at this time press for enactment of legislation to embody
in federal law without wait for the resalts of that important
a eomparison of its eventual findings with other research effor
to which I have |nrm|m1~[\ referred.

This recent and ongoing research on diversion constitutes but th
in an evolutionary process of pretrial justice reform. whose outcome rer
donbt. Diversion has grown from a long-standing but i ormal and low
dizeretionary practice of prosecutors i jnvenile eourfs; to a4 w '
thenry and formal reform concent beginning in 19G7 : to the subje
v, v of experimental projects and self-reports in the early 1970°s; t
of intensive and eritical research in the past year or fwo.

As this research goes on. three preliminary finding e appropriate
ha of known studies : First. several thoughtful, detache »d and detailed i
into mw"«-i--u pilot projects in action raise sobering do thout one
aspects of the theory, the implications, 1h|- implements Hwn or the ades
research into the claimed advantages of diversion. Sec md, no T ireh
jnstifies the conclusion that pretri liversion should he abandon 1
in light of the many open questions, i
pretrial diversion from its status as ¢ useful expe
permanent, component of a eriminal ju e system,

On e contrary. hefore legislatures t. pradence sn
of proof onght to sl |r[! back to diversion’ 'iﬂ\r!-'i es to add
questions which neither the early e thusiasm, the inadequs Ll:- ovi I]Hl
the enrrent rhetorie, has sneceeded in answering,

2

3. Prosecutorial control?

The halance of thig statement will tonch on just a fow of the elements of diver-
sion programs or legislation to which further "ln-:"’ it or experimentation ought
to be given.

Both bills now hefore the Subcommitt ro virtually total control to the
prosecutor over enlry into' n pretrial ive ; . Seetion 3(1) 8, T8
provides that a defendant i b i y if “recor nded for
tion . . . by the attorney for the rnment,” . al officer will
reject an eligible defendant. but he s i ( rige r! to admit a p
the ohiection of the United States At ’

3. TO8 wonld also aceord the prosee contral over termination of a def

wrticination in a diversion program, Expulsion he ¢ w1 must b
a federal eonrt nnder section T(b) f [
eneh individual is not falfilling his obligatio
No standards are specified ; no evidentiary showing need be made
tor's deeision is to be final.

H.R. 900T differs in the
the attorney for :i.u\ Goverr
placement of the acensed in a1
places any decision .1- to termination of
diseretion,

The Honee version seems clearly superior in the latter respeet. B
which remains highly ¢ roversial an f importance, b .|}
me to display undue deference to the Department of Justice in author
attornevs to dictate to federal judzes when they may, and when ti
admit a defendant to a formal pretrial program authorized by statute.
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The Senate Report, reflecting the strong views of the Justice T ‘tment and
other prosecutors, equates proseentorial control over diversion fo “the diseretion
which prosecut attorneys have historically had to bring, prosecute and dis-
miss eriminal -'..':l"'tﬁ" S. Rep. 93417, page ‘he Senate Judiciary Commit-
tee saw dive “me !‘['.\ another tool in th { s of the prosecu "(p.9),
and noted that ‘\HI]J[!I'ti of title and formal tr: .mm,. S, lil\l'l“u?ll lras been prac-
ticed in the eriminal justice system for v

Historieal precedents, in large p support the Senate's deseription of the
power of prosecutors. But the hasty leap to the conclusion that diversion would
glve prosecutors “merely another tool,” and the implieation that “titles a for-
mal trappings” are of negligible significance, warrant very close examination.

A strong argnment can be made for the proposition that a statute vesting total
control in a prosecutor over a citizen's entitlement to the benefits of n formal,
funded program in the judieial process would be unwise a matter of po ;rul
vulnerable to serious challenge a matter of constitutional law. Fr
of ‘ces emerge suggestions that the minimum ingredients for an accept: H le
diversion program should include the following : (1) published st :] irds to guide
the exercise of discretion by individual prosecutors as to defendants’ entry, pro-
gram requirements, and exit from diversion; (2) participation in the formula-
tion of such standards by prosecutors, defense 'S, corrections officials and
Jjudges: and (3) judicial review of entry and exit procedures to require a prose-
cutor’s written reasons for not diverting an eligible defendant, and to guard
against arbitrary decisions in the daily adn tration of program standards. All
three requirements are suggested by Standa i
grams, in Courts (National Advisory Commission on Crimin: l.:-r ce ‘\'E.-mu
and Goals, 1973) a doeument often invoked by proponents of diversion le
tion. None of these elements is mandatoril y incorporated in 8, 798 or H.R. ¢
and it seems curious that so few witnesses have called attention the omissions
or recommended that they be remedied.

Perhaps even more fundamental, the Congress should examine with great care
the question whether formal pretrial di on programs are not much more akin
to the sentencing powe ind procedures of judges than to the traditional role
of prosecutors: i.e. to judicial decisions preseribing controls over future conduct,
rather than to prosecutorial decisions regarding whether to charge a person with
a criminal offense, or to prosecute or nolle a case after the charge or indictment
has been flled. Diversion must be recognized for the many essential respects in
which it constitutes a pretrial sentence. A person (1) is arrested for a erime, (2)
elects not to contest the charge, (3) submits to official supervisi and control
over his conduct, and (4) is subject to future invoeation of eriminal charges or
sanctions if he fails to comply. At least two labels often attached to diversion
eandidly acknowledged the similarity to senfencing : pretrial probation, and pre-
prosecution probation.

It might be argued that the increasing and apparently successful use of in-
formal diversion in the federal system, usually referred to as the Brool :
represents a precedent for formal statutory authorization. The argument carries
weight, but it by no means seals the case for federal legislation. Informa
sion is an intermediate step between the prosecutor’s traditior el
nolle process (“yves, we will prosecute,” or “no, we will drop charges”), on one
hand, d the more complex formal diversion and sentencing pProce on the
othe It nevertheless raises many of the same questions as formal diversion, No
eligibility standards or guidelines are visible. Arbitrary denials any, are not
reviewable. No federal statute has thus far conferred on proszecutors the total
control envisioned by 8. 798, And the constitutional validity of prosecutorial
supremacy over pretrial diversion has not, to my knowledge, been adjudicated.
What has been done informally on a limited, low visibility basis has thus not been
approved formally either by Congress or the Supreme Conrt,

In til-ll-l'milxi“ whether to take that import: ap, tl ‘ongress ought to
closely xamine the Department of Justice on it s i wised stand-
ards for '[?i!'ill-kl' diversion, and on its adamant res inee J al eontrol
over a process so intimately similar to judicial sentencing. In terms reminiscent
of plea bargaining and sentencing, the Department for more than s i
sisted upon defendants’ “f 14l [mrm] dgment of wrongido
of guilty” as a prerequi g i { n entry (8,

qit finally settle r the curre: N icn .
“to persons accused of crime who accept re
*and admit the need fi
ral Criteria for Diversion, in Courts, pp.
mission, 1973
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The smallness of this concession was highlighted by the Department’s state-
ment to the Senate Committee “that the bill now gives the U.8. Attorney com-
plete diseretion with respect to all phases of the diversion program.” 8, Rep.
93417, p. 16. That statement seems to be a geptle way of informing the Con-
eress and the courts that diversion will be as narrowly or broadly defined and
applied as the Department of Justice unilatera desires, and that the legal
and finaneial eontrol vested in the Attorney General by 8. 798 are considered

nt to guarantee the Department a dominant role over the future of pretrial

The danzers which lurk in that kind of delegation of diversion control are not
hard to imagine. Two co-defendants might meet all apparent eligibility standards
to have the proseentor divert one and prosecute the other, without stated
sons, and subject to no judicial review. A defendant who is diverted may be
rily terminated from the program, prosecuted more harshiy than if he
had not entered the program at all, and—if convicted— n no credit against
sentence for time spent under diversion program eontrol. IT acknowledgments of
“presponsibility for their behavior” are preconditions—as in S. TO8—for de-
fendant entry into diversion, a fair trial for persons subsequently expelled from
a program may become more difficult the salutary inadmissibility-of-statements
provisions of Section 6(b) of 8. 798, A fair trial may similarly be rendered difficult
when pre-diversion investigation reports and recommendations, which in many
respects will resemble presentence reports, are made available to prosecutors
contrary to the policy which underlies Rule 32(¢) (1) of the Federal Rules of
Criminal Procedure:

“._ .. The report shall not be submitted to the court or its confents disclosed
to anyone unless the defendant has pleaded guilty or has been found guilty.”

In light of problems such as these, pretrial diversion under the prosecntor's
control may eventually lead to diversion bargaining that will be more trouble-
some than plea bargaining, which itself is under increasing fire. A plea by in
at least results in an agreement to terminate the proseention and leave the sen-
tence up to the conrt. It is a transaction which settles the eriminal charges, and
acknowledges that the jndge will make the decision on disposition. A diversion
bargain, on the other hand, without plea or trial, in a sense confers both the
prosecution and sentencing functions on the prosecutor: it enables him to delay
prosecution, to impose a pretrial sentenece on an unconvieted person, and to re-
tain diseretion as to later termination of the prosecution depending on whether
he is satisfied with the manner in which the prefrial senfence was served.

While proseentorial eontrol over pretrial diversion is unwise, the converse—
statutory subordination of the prosecutor's role—wonld also raise very trouble-
some questions. United States v, Cor, 342 F.2d4 167 (5th Cir. 1965), cert. den, &
S.Ct 1767 (1967). makes it fairly clear that a court ordinarily may neither com-
nel the United States Attorney to prosecute, nor refrain from prosecuting, a
defendant. Compnlsory diversion might well run afoul of that decision. If, for
example, law enforcement officials believe that a person’s alleged erime and prior
criminal record are serious, and that trial and conviction are essential to valid
purposes of eriminal law, a program which thwarts those purposes by prevent-
ing prosecution could easily be viewed as contrary to the publie interest. If, on
the other hand. the arrested person appears to the United States Attorney to rep-
resant hoth a serious ease for prosecntion, and a case holding a snbetantial likeli-
hood of suceess if diverted, the prosecutor’s dilemma may be difficult indeed:
Shonld he d v the ease, try diversion, and risk losing widenee, witnesses and a
convietion if diversion fails? Or should he oppose diversion, proceed with a per-
haps lengthy prosecution, and thereby risk losing a timely opportunity to deliver
nsefnl services?

One possible resolution which the Subeommittee might consider wonld be
legislntion offering government prosecnfors a series of choices. The offer might
be tendered to the Department of Justice as an entity, or to the United States
Attorney in each federal dis

First. the prosecutor, retaining his traditional power to prosecute or nolle,
ennld eleet not to exercise a new grant of statutory anthority to attach pretrial
eonditions to nonprosecution, i.e. he conld choose fo veto estahlishment of a diver-
<ion program and distriet acceptance of funds appropriated for its operation.
Speond. he eonld eleet to accept pretrial diversionary authority, but would he
nermitted ta do so only upon at ine to he bound by published rules specifying
the eatezories of defendants entitled to diversion. the ecircnmstances and eondi-
tions of entry and exit. and the parameters of such programs. Third. the rules
governing diversion could become effective only if approved (or modified) by a




153

Joard composed, as in Title II of 8. 764, of the prosecutor, the United States
District Court, the Federal Public Defender and a representative of the district’s
defense bar,® the chief probation officer and community representatives. Fourth,
entry into diversion programs, and subsequent decisions as to modification, termi-
nation or dismissal, would all be made by judges or other judicial officers, after
considering the applications of defendants, the recommendations of prosecutors
and pertinent information offered by other participants in the diversionary
Drocess.

Such a system wonld not impose pretrial diversion on any prosecutor’s office,
but would place ultimate control over prosecutor-endorsed programs in the judi-
iary. It wonld involve the defendant or his lawyer in the establishment of
distriet programs as well as in access to them in individual cases, thereby
attempting to ensure equality and visibility in the administration of divers
authority. It would enable the Department of Justice, or its representa
determine whether the benefits of a flexible but reviewable pretrial disposition
system outweighed, or were overbalanced by, the loss of control over decisions not
to prosecute in situations meeting agreed upon div onary guidelines.

My own hunch is that diversion prior to trial is not essential to helping
offenders or accused persons, and that if prosecutorial control is the price to be
paid, it would be preferable to abandon pretrial diversion in its present forms,
An alternative in such eircumstances might be to recognize that constructive
aid to defendants awaiting trial can be offered on a voluntary basis without
affecting the timing of a trial or a plea; that guilty pleas or acknowledgements
by defendants of personal involvement should be prohibited as conditions of
eligibility ; that no reason exists in law or pelicy for offering richer oppor-
tunities under the label of pretrial diversion than will be available at the
post-convietion probation stage: and that all sueh options should be equally
available to defendants whether they plead innocent or guilty, and whether
they ultimately go to trial or elect to forego trial.

4. Program auspices

H.R. 9007 designates the United States Probation Service as the diversion
program operator. 8. 798 designates the Attorney General, but wonld permit
the Department—in consultation with each United States district court —either

to operate the program itself in a district or to contract for others to do so.
Reasonable arguments can be made for favoring either ageney, but the same
can be said of arguments in opposition. The evidence to date provides an inade-
quate foundation on which to make a federal statutory commitment to either,
or to any of several other attractive possibilities. The record before the Senate
Judiciary Committee clearly suggests that the full range of diversion admin-
istration possibilities w not adequately explored, and that the implications
of settling on a single sponsor—Justice Department, Probation Service, or
otherwise—at thi ne not been fully canvassed.

The Department of Justice may be a logical choice if one makes a number
of assnmptions: e.g., that prosecnforial control over diversion should be im-
mutably established by statute; that the community corrections expertis
the Bur 1 of Prisons makes it an appropriate Justice Department supe
of diversion, and that the Department would seleet the Burenu of
rather than the Criminal Division as its designee; and that the adminis
of a Department-run diver: program would not be subordinated to its
prosecutorial function. Subordination to prosecutorial pressures might, for
example, induce the diversion staff to limit its recommendations to the most
minor eases: or might condition diversion on subtle threats to deny plea bar-
gaining concessions, or to prosecute and se a maximum sentence, should the
defendant elect to contest the g againgt him instead of ngreeing to
diversion. None of these illustrations is intended to suggest that the Depart-
ment wonld in fact misuse dual control over the prosecutorial function and the
( sion funetion. Such an arrangement would, however, be open to misuse and
nothing in the legislation wonld seem to preclude it.

In this connection, the Subcommittee might take note that the diversion
program in Flint, Michi stablished in 1965 by Robert F. Leonard, Prose-
cuting Attorney for Geness v, was transferred from prosecutorial con-
trol fo become “a separate and distinet function of County management.” The

5 S, 708 strangely omits in Sectlon 8(a), any mentlon of the public defender In the mem-
bership of a district’s diversion program advisory committee, even though the Chlef Judge
and the United States Attorney are required members.
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resolution set forth in Senate Hearings on 8, 798, March 27, 1973, at page 507,
provides in part as follows :

“Whereas, it has been iIl-pmmi advisabe that the Citizens Probation Authority
be divorced from the direction and control of the Prosecuting Attorney’s office
and .nu] under the direct jurisdiction of the Court Affairs Committee: Now,
therefore, be it

“Resolved, "That this Board of Supervisors authorize the establishment of the
Citizéns Probation Authority as a new department of the County, and directs
that this iI‘[.i"iI‘luti be placed under the jurisdiction of the Court Affairs
Committee.”

This transfer apparently took place in 1968 at the request of Prosecutor
Leonard. Hearings, page 444

Probation control over diversion program operation offers a somewhat more
attractive alternative because federal probation officers are acenstomed to super-
vising defendants in the community, have already 1Im-»‘n ] pretrial supervision
expe » under the Brooklyn plan ! sily extend the same
range and qr H of job and counse &1 3 al and convieted per-
sons, This opt however, poses serious problems of its own, Pret tion
tends to blur !IIIir“ITJ’H r‘.Iz‘-:m!wn.x between accused and convicted offenders.
It imposes a role conflict on probation officers in attempting to distinguish be-
tween persons presumed innocent and persons found guilty. It may run afonl
of the policy of Rule 32(c¢) (1), regarding nondisclosure of presentence reports
prior to conviction, referred to previously. And it makes it diffieult to inelude
as stafl members those talented paraprofessionals, including ex-offenders, whom
early diversion pilot programs have identified as highly useful team members,
but who do not meet traditional federal probation service standards,

In addition, the proponents of H.R. 9007 appear to be nnaware of the pos=ible
comstitntional impediments identified by the House Judiciary Committee soveral
Ve ago to placing prefrial defendants under the supervision of federal pro-
bation efficers. In Hounse Report 1541, 89th Congress, 2d Session, reporfing favor-
ably on 8-1357 which beeame the Bail Reform Act of 1966, the Committee strick
a provision of the Senate passed bill that would have authorized such releases
prior to conviction. The Report stated at page 3:

“Amendment No. 4 eliminates as one of the conditions npon which a defendant
may be released the placement of the individua! under the supervision of a pro-
bation officer. Since the probation officer is an arm of the court. who, nnder
normal cirenmstances, only enters into a ecase affter convietion. your eommittee
is of :Iu- opinion that in order to avoid any possibility that any constitutional
right of the defendant be invaded this provision should be deleted. It is obvious
that ii“ a probation officer assumes the responsibility for a defendant where a
ease has not yvet been disposed of, he would neces: arily make inquiry concerning
the defend t

There are certainly other possible choices for diversion program administra-
tion whirh w it consideration by the Congress. Publie defender offices are
vinbhle altern e necording to the experience of the Seattle pnblic defender.
Phillip H. Ginsbers. who has testified on behalf of the National Legal Ald and
Defender Association

Private itions, snch as the Manhattan Court Emplovment Project and

j %, have e lished notable records of cont untion to the

r the respective sponsorships of the Vera Imstitute of Justice
rnd the N al Committee for Children and Yonth. The Court Emplovment
Project is continni T as a non-profit corporation. Proiect Croggronds was
Absnrbed s X ago inta the probation department of the Snperior Court
in Washi =P werformance since then has not, to my know! heen
the snhiect of eareful reexamination to determine how the change in anspices has
affected nroject growth and reputation.

An independent, eourt-sunervised Pretrial Services Ageney. patterned along
th = of Title IT of i, the proposed Speedy Trial Act of 1973, now pend-
ine in the Senate, offers still another highly nromising techniqne for inteeratine
the totality of pretrial criminal justice functions under a gingle administrative
ronf,

With =0 many formats ontstandine, and the pros and eons of each underey-

ined to date, the wisest choice—if anv legislation were to be enncted at this

miel ell be to sp Xibility rather than t-“'m-'“ "i ity. Taking s
invalnable lescon from its Criminal Jnstice Act of
financial eontrol under the courts, anthorize 2 w
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tion options, and let a representative process in each district select the format
it thinks best, An essential element of the statute would be a duty to report an-
nually to Congress, the courts and the publie, that an informed consensus, or
a range of issues ripe for decision, might emerge a number of years hence, as
in the manner currently being evolved by the Senafe Judiciary Committee in

5. Stigmatization and Criminal Records
o of pretrial diversion is that it saves acensed persons
the unnecessar) iema of a eriminal conviction. It can thus forestall the
¢ s often frustrates ex-offenders when they return (o the com-
v and seek employment.

I is an undeniably important goal, the question whether pretrial
diversi vither nd v oor sufficient accomplish it in more than a handful
of cases deserves careful atten . A sti can attach in many ways. It may

m the fact of arrest, irrespective of subsequent disposition; or from the
fact of convietion: or from the existence of a iminal record prior to the arrest
which boueht the accused into a new diversion program. It can even, as indicated
below, arise from the requirements and circumstances of diversion programs
themselve

The cri t ocess can attempt to avoid stigma g a person, or to remove
a stig a variety of ways; the police may decline to arrest, or may take the
pers hor to a hospital, and enter no are on his or her record. The prose-
cutor 1 e to prosccute, or nolle a charge, and remove the arrest record:
Differer atutes authorize erasure or expungement of criminal records by
var 1y
I 7098 nor H.R. 9007 explicitly authorizes erasure or expungement
riminal record of a diverted person, so that the st tion rationale,
whil ble in purpose, lacks follow-through in the federal legislation. And
there is reason to believe that the proponents have not fully thought through
their own intentions in this respect.
For one thing, the terminology all too frequently employed in referring to the
clients of pretrial diversion programs is “offenders’ : e.g.
Prosecutor Robert F. Leonard, on behalf of the National District Attorneys
Association (Sen. Rep. 9317, page 12) :

“(B)r so diverting such offenders they avoid the indelible stigma of

' or ‘ex-con’ . . ."
nal Advisory Commission on Criminal Justice Standards and Goals,
Courts (1973), page 28:
“By taking the offender out of the ceriminal justice system before convie-
diversion imposes no stigma of conviction.
ize is no accident or oversight, The guilt, or probable guilt, of
diverted defendants is an assumption set forth in Qection 2 of 8. 798, and candidiy
acknowledgzed by many proponents @ e.g.
__&tandards and Goals Commission, Courts (1973), page 33
“Diversion of an offender assumes that some act justifying eriminal inter-
vention has ocenrred. After the facts are clear or the defendant admits his
onilt, In situations where it not clear that guilt could be established, how-
ever. care must be taken that diversion is not invoked for individuals who
have committed no crime.”
\ssociate Deputy Attorney General Gary Baise, 1.8, Department of Justice
(1974) :
o we have always recognized the difficulties inherent in such a
nent, we feel that suceessful rehs ation is problematie for those
iduals who maintain their innocence or who wish to plead not guilty
[W]e believe it wonld be advisable to reinforce this with a statement
wssional intent that defendants who are insistent upon their inno-
onld not be eligible for placement under a community supervision
am,”

These positions are troublesome and quite inconsistent with the objective of
avoiding stigmatization, for they add up to a model of diversion that announces
to participating defendants and to the ontside w -1d that only guilty, or probably
guilty, persons participate in pretrial diversic ms. If the arrest record
is not expunged, and the person's pr m enrollment is widely known, the impli-
cation of guilt will re v an indeli irt of the record. If the aceused has never
heen arrested before, this process may give him enough of a criminal record to

taint him in many places, snd with many employers. If on the other hand the
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accused already had a prior eriminal record, It may not make much difference
either way, for a stigma has already attached. In either event the stigmatization
riationale seems largely 'y under the proposed | lation

There are several possible remedies the Subeom eve might examine, at least
some of which I gather Senator Burdick's subcommittee has championed for
several years. These deal with erasure, expungement and other forms of avoiding
or removing stigmatizing records. Such proposals would be consistent with the
recommendations for overcoming employment barriers in “Programs for Employ-
ment,” a chapter in the National Advisory Commission on Criminal Justice
Standards and Goals Report entitled Community Crime Prevention (1973).

Statutes or proposals to permit erasure of arrest records have hecome fairly
common in recent years; those dealing with expungement of conviction records
are rare. Yet since both types have precedents and are feasible, there ms v be
nothing magie in the utilization of pretrial diversion, as opposed to posteonviction
probation, to place the defendant in a eriminal process community program and
later eancel the eriminal record.

A pertinent recommendation is found in the ABA Criminal Justice Standards
Project volume on Probation, in Standard 4.3:

“Kvery jurisdiction should have a method by which the eollateral effects of a
eriminal record ean be avoided or mitigated following the successful completion
of a term on probation and during its service.”

The forms such statutes may usefully take (as well as citations to them) are
illustrated at pages 55-56 of the same volume :

“Some, with the consent of the defendant, defer the formal adjudication of
guilt through the period of probation and discharge the defendant following
suceessful service without ever declaring him guilty. . . . Others permit the with-
drawal of a guilty plea and a dismissal of the charges following the snecessfnl
service of all or part of a probation term. . .. Still others specifically provide in
effect for annulment of the convietion following the fulfillment of the conditions
of probation prior to or at its termination.”

Similar options are identified in the ABA Standards on Nentencing Alternatives
and Procedures, at pages 68-69:

“Strong support has been expressed, for example, for the power to place a
consenting defendant on probation after the determination of guilt but prior to
the formal entry of a judgment. The purpose of such a provision would be to
offer the possibility upon suceessful completion of probation of avoiding the dis-
abiilties which attach to a felony convietion.”

The Subcommittee therefore ought to consider whether a4 major purpose of pre-
trial diversion cannot be more simply and economically achieved by taking advan-
tage of these statutory opportunities to avoid the stigma of a eriminal record,
coupled with the simultaneous opportunity to add and fand employment, coun-
selling and other diversion-type programs for eligible defendants as part of the
probation system after guilt has been resolved.

6. Conelusion

The ferment over pretrial diversion has opened many eyves to seemingly new
ways of simplifying the eri 2l process and at the same time reducing some
of its undesirable effects on ar l persons, Some of the techniques he devel-
oped are highly promising; others are quite problematical. This ambi + i
a frequent feature of reforms. What is disturbing is the extent to which the
promotion of pretrial diversion in the past two years has been condneted in
evangelical tones, as if a novel theory and its pilot adaptations have seored total
snecesses, are free of blemishes, and raise few fundamental issues worth bring-
ing to the attention of the Congress, A more soher ipproach is counselled by gome
of the lessons of recent reforms in various sectors of soci sty, illastrated in eriminal
Justice by the extent to which imperfections in pretrial release programs in the
mid-1960's led to pressures for preventive detention within a very few years.

This statement for the Subeommittee’s record has explored only n few of the
issnes and alternatives that warrant further study., In almost every respect,
these issues emerge not from armchair theorizing far removed from the turmaoil
of urban criminal counrts, but from the operations. observations and atter pts
to verify the actual daily performance and achievements of the conrt diversion
projects themselves, Problems such as these itimatel) lated to the role
of the Congress in serutinizing the theory, the p ieability, the cost, the fairness
and the likely effectiveness of any proposed maior reform in the al process,

In conclusion it might be appropriate to reemphiasize or add i few (nes-
tions: Why are 8. 798 and HLR. 9007 so often characteris & proposals for




157

“diversion from the criminal process” when their procedures, and their impact
on prosecutors, defense attorneys, defendants, witnesses and judges, are inserted
in the very midst of the pretrial eriminal process? By definition, every diverted
defendant under these bills will be the subject of a federal charge which has not
been disn

of the inal process, if their attempted diversion fails. What this means is
that ¢ A ilure may become a double burden on the federal courts: involving
double duties by prosecutors, defenders, and judges and—if convicted—Dby proba-
tion oflicers or institutions charged with responsibility to correct or rehabilitate
or otherwisze help defendants.

If Project Crossroads, for example, counted 140 suceesses and 51 failures among
its diverted clients (Senate Report 93-417, page 7) doesn’t that mean that the
51 failures should have been counted twice in assessing the burden on the courts—
through diversion, then through trial, and then through possible conviction and
sentence? Did the cost-benefit analyses take this added burden on the courts into
account?

Unless conservative eriteria become the norm, and confine diversion programs
to a very few low-risk persons who might otherwise have their cases dismissed,
will not the extension of diversion programs to more troublesome defendants,
to those in higher risk but still worthwhile eategories, mean many more failures,
more double processing, and more duplication of pretrial and post-conviction
service programs? Will not pretrial diversion inevitably divert vitally needed
funds from understaffed probation offices which have in the past, and will in
the future, be dealing with the mass of convicted offenders—a group more seri-
ously affecting the security of the community and more in need of assistance
and supervision? Ought not deeriminalization, and diversion out of the eriminal
process, and funding for higher quality probation for persons eonvieted in the
process, be much higher priority targets of legislative attention than the insertion
of a new midstream probation program, with all its due process implications
whenever accused persons are denied admission or prematurely expelied, in what
is already a very complex eriminal process?

Without explorations such as these, how ean the Congress legitimately decide
that diversion inside the criminal process will eut court casel ls and achieve
other desirable purposes more fairly and economically than a simpler system of

speedy trials, diversion-type sentencing alternatives and the expungement of
criminal records?

O













		Superintendent of Documents
	2019-05-06T20:30:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




